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Institutional and Legal Aspects of Project Development
and Implementation: Summary and Recommendations

SUMMARY

The purpose of the report is to review the current status of
Arkansas Law with regard to the institutional and legal framework
relating to the utilization of water resources in the state. 1In
particular, the focus is on those statutory, regulatory and
judicial approaches that either promote or hinder the full
development of both surface and groundwater. Naturally, this also
requlres attention to state efforts and policy directed toward
conserving, preserving and protecting this valuable resource.

The full report contains considerable background information
on the development and current state of water law in Arkansas. The
full report includes a detailed analy31s with appropriate legal
citations of each question posed in the "Scope of Work." This
summary does not include detailed information but, rather,
summarizes the answers developed to the specific questlons posed in
the "Scope of Work." Where appropriate, this summary poses
additional specific questions that must be addressed in order to
carry out the proposal of the White River Regional Irrigation Water
Distribution District to develop a system for the transfer and
utilization of water from the White River.

Question 1. The success of the Grand Prairie Demonstration
Project will hinge on the state or some other entity's authority to
regulate and/or restrict groundwater withdrawals. 1Is this provided
in existing law? Does an alternative source of water have to
exist?

The 1991 Arkansas Groundwater Protection and Management Act
suggests that limitation of groundwater withdrawals "through the
use of water rights" may become necessary in critical groundwater

areas. To implement a regulatory program the Arkansas Soil and
Water Conservation Commission (ASWCC) must first designate critical
areas following specific procedures. Once an area 1is so

designated, before a regulatory program may be implemented the
ASWCC must determine that the initiation of regulatory authority
within a critical area is necessary, again following specified
procedures.

The initiation of a regulatory program through the use of
water rights would be accomplished primarily through limitations
imposed on the issuance of new water rlghts since the legislation
preserves the rights of existing users and gives special protection
to those implemented within the first year after initiation of the
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regulatory program.

The ASWCC has broad authority to promulgate rules and
regulations "for groundwater classification and aquifer use, well
spacing, issuance of groundwater rights within the critical
groundwater areas, and assessment of fees." It appears that the
authority of ASWCC to protect groundwater is not limited to the
water rights program per se; however, the exact nature of the
anticipated regulatory programs is not detailed in the legislation.

And, the legislation restricts ASWCC authority to reduce or
limit withdrawal of groundwater from existing wells unless
alternative surface supplies are available or can be made available
at a cost no greater than the operating cost of the person's wells.
Further, no reduction or 1limitation in the withdrawal of
groundwater may be required if the user has implemented a water
conservation plan employing generally accepted water conservation
practice approved by ASWCC or has reduced use of groundwater by 20%
by either institution of water conservation measures or by
conversion to surface supplies.

Question 2. What is the state's present authority relative to
nonriparian water use, allocation limits, minimum in-stream flow
requirements, and diversion of White River Water?

The 1985 legislation (Act 1051) allows transfer of surface
water to nonriparian land under specified conditions. Approval for
such transfers in granted by the ASWCC only after a determination
that the water to be used is "excess" surface water, that it is to
be used for a reasonable and beneficial use, and that the transfer
"will cause no significant adverse environmental impact." These
determinations are made upon an application for a permit for either
an interbasin or intrabasin transfer. When the transfer is
interbasin the ASWCC must also take into account the protection of
the watershed of the basin of origin and to insure against an
adverse impact of the transfer on other lawful water uses. [The
determination of "excess surface water" is discussed in Question 3
below]

The ASWCC has had the authority since 1957 to allocate
available stream water during periods of shortage. This
legislation, amended in 1989, and the rules developed by the ASWCC,
establish a system of priorities among uses and indicates that some
uses may be continued without allocation and others are to be
reserved prior to allocation.



The allocation system can best be illustrated, schematically,

as follows.
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Among the specific authority granted the ASWCC is that of
establishing and enforcing minimum stream flows for the protection
of instream water needs. These instream needs, to be determined on
a case-by-case basis, are (1) aquifer recharge, (2) fish and
wildlife, (3) interstate compacts, (4) navigation and (5) water
quality. Usual rule making procedures must be followed in making
this determination.

Question 3. Existing legislation has defined excess flow on an
annual basis. Is there any legislation that defines excess flow
for nonriparian use? Does excess flow for nonriparian use always
exist when the flow is above the minimum flow set by the state?

In authorizing the ASWCC to permit transportation of excess
surface water to nonriparian land the legislation defined "excess
surface water" as twenty-five percent of that amount of water
available on an average annual basis from any watershed above the
amount necessary to satisfy: (1) existing riparian rights as of
the effective date of the Act; (2) water needs of federal water
projects existing on the effective date of the Act; (3) the firm
yield of all reservoirs in existence on the effective date of the
Act; (4) maintenance of in-stream flows for fish and wildlife,
water quality, and aquifer recharge requirements; and (5) future
water needs of the basin of origin as projected in the State Water
Plan. Navigation and interstate compact needs would also have to
be taken into account because the ASWCC must consider these in
establishing minimum stream flows.

Question 4. When stages on the White River reach a determined
level (minimum flow requirements) will agricultural irrigation,
navigation, fish and wildlife, and water quality interests compete
on an equal basis and share the pain?

Since transfers of surface water may only be authorized to the
extent of 25% of the "excess" above that determined as necessary
for various instream flow needs, it is clear that the legislature
did not contemplate transfers to nonriparian uses (or riparian uses
for that matter) until minimum instream flow requirements are met.
The allocation rules recognize this limitation in designating these

uses as "reserved prior to allocation." Thus, irrigation uses on
riparian or nonriparian land would be of lower priority in an
allocation proceeding. (Nonriparian intrabasin use has a higher

preference than nonriparian interbasin use.) ([These priorities are
outlined in the Chart in Question 3]

One interesting note bears emphasis. Included in those uses
which may be used without allocation is water stored in federal
impoundments or water captured by instream pit reservoirs and "low
water weirs" or in dams constructed pursuant to a lawful permit.
The exclusion of water in federal impoundments is consistent with
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1957 legislation which grants a right to acquire "absolute title to
and use for any purpose" of such water. The exclusion of water in
instream pit reservoirs, low water weirs or in dams constructed
under permit must be read in light of the dam permit legislation
which allows such construction only if it does not affect
downstream riparians or instream flow requirements.

The apparent intent of the ASWCC is to establish a system of
water 1level monitoring which will aid in coordinating the
allocation of water during shortages. Within particular uses the
allocation will be made on a "first in time, first in right" basis.

Question 5. Wwhat is the financial and legal capacity of the White
River Regional Irrigation Water Distribution District?
a) Existing
b) Required to sponsor project: WRRIWDD proposes to finance
the project and its operation and maintenance through the sale
of water or the levying of a tax for assessed benefits.
c) What procedures are required for WRRIWDD to take and sell
water from the White River?

The WRRIWDD was established pursuant to Act 114 of 1957, the
"Regional Water Distribution District Act." It was anticipated
that such districts would be organized and created to contract with
the United States to make use of water supply from multipurpose
reservoirs constructed by the Corps of Engineers. These districts
were empowered to acquire title to water in such reservoirs or
other water sources created by the construction of multipurpose
dams and to "transport, distribute, sell, furnish, and dispose" of
this water to any person at any place.

The "powers" section of the Act was amended in 1989 and gives
the District broad powers to carry out its functions including the
right to regulate, define and control the rate and location of any
withdrawal or transfer of water, in natural or man-made channels,
which is "owned, acquired, or developed by the district."

In addition, in connection with the acquisition, construction,
improvement, operation, or maintenance of its transportation and
distribution facilities, the district is authorized to use the bed
of any stream, "without adversely affecting existing riparian
rights." This right also extends to public property such as
highways, rights-of-way or easements and tax-forfeited land.

Since the primary purpose 1is water distribution, it was
anticipated that the districts would generate revenues from "rates,
fees, rents or other charges" for water and services of the
district. These districts, unlike those authorized by the
"Arkansas Irrigation, Drainage and Watershed Improvement District
Act of 1949" Act 329 of 1949, were given no authority to levy
assessments on the basis of benefits derived by lands within the
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district nor to levy taxes on the amount of the assessment of
benefits thereon. The only authorized source of revenue appears to
be from the sale and distribution of water.

As outlined in Questions 2 and 3, the ASWCC may authorize the
intrabasin transfer of excess surface water to nonriparians through
a permit procedure. This procedure includes authorization to
"persons" divert such water but "person" includes "any federal,
state or 1local governmental agency." The permit application
process requires detailed information on the proposed transfer
including the quantity of water, times of diversion, purpose,
location of land, types of crops and a proposed conservation plan
if for irrigation.

It must be noted that this permit procedure refers to the use
of water, not the acquisition of title to the water itself.
Neither the 1legislation nor the ASWCC rules contemplate that a
permittee is to become the owner of the water. However, given the
broad authority outlined in the district's "powers" section, it
would appear that the district would have to comply with the permit
procedure to obtain the right to transfer the water but that the
authority of the district to acquire absolute title from federally
financed projects would take precedence. Certainly, the district
would be able to impose rates and charges for the distribution of
the water to lands described in the transfer permit.

Question 6. Can the WRRIWDD obtain the authority to regulate
groundwater use within the project boundaries?

The groundwater 1legislation indicates that "every effort"
should be made by ASWCC to delegate water management powers to
gualified 1local districts which includes either conservation
districts or regional water districts if a regulatory program is
implemented. The ASWCC may delegate any of its powers to a
district within a critical groundwater area and is to provide
technical assistance and establish guidelines which "shall be
followed" by districts delegated such authority. However, the
nature of the regulatory program and the types of controls
available is not detailed in the statute.

Question 7. Can the WRRIWDD obtain the authority to regulate flow
levels and pool levels in natural streams? Would the WRRIWDD need
to obtain flowage easements?

The 1985 1legislation specifically required the ASWCC to
establish minimum stream flows. In 1989 additional statutory
references to this authority was enacted by requiring the
Commission to "establish and enforce minimum stream flows for the
protection of instream water needs." No statutory authority exists
for the ASWCC to delegate the establishment and enforcement of
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minimum stream flows. However, this authority must be read in
light of the "powers" section of the Regional Water District
Distribution Act which specifically gives Districts the authority
to "regulate, define, and control" the rate and location of any
withdrawal or transfer of water in both natural and manmade
channels "owned, acquired, or developed by the district."™ And,
districts may use the bed of any stream for their distribution and
transportation purposes "without adversely affecting existing
riparian rights." '

Since the ASWCC may delegate its allocation authority to
regional water districts, a district would have considerable
authority to deal with flow levels and pool levels during times of
shortage if the allocation authority were delegated.

Question 8. Can the WRRIWDD levy a groundwater preservation fee
(tax) on all land within the project area?

As mentioned in Question 5 regional water distribution
districts have no power to impose taxes or assessments.
Interestingly, the 1991 groundwater legislation authorizes the
ASWCC to promulgate rules and regulations for "groundwater
classification and aquifer use, well spacings, issuance of
groundwater rights within critical groundwater areas, and
assessment of fees." The legislation requires the ASWCC to assess
annual fees for withdrawal of groundwater (and surface water).
Presumably, these are the "fees" referred to in the powers section.
The ASWCC may delegate any and all powers to districts within
critical groundwater areas. This could include the authority to
assess the annual withdrawal fee, although "fees" referred to in
the legislation were set at only $10.00 per well per year so it
would not be a "preservation fee" as such.

Question 9. Does the WRRIWDD currently have the right of access
to perform surveys, evaluations, and investigations within the
project area?

Unlike the powers granted a district organized under the
Arkansas Irrigation, Drainage and Watershed Improvement District
Act of 1949," regional water districts apparently have no such
right of access. However, the ASWCC has such powers under the
groundwater act which are delegable to districts within critical
groundwater areas for purposes of carrying out the groundwater
act's purposes.

Question 10. Can the WRRIWDD obtain the authority to regulate
withdrawal of surface water (existing and import) especially when
there is a history of use? Who will own the water in the delivery
system, specifically the diverted water and the water resulting
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from runoff?

If the WRRIWDD obtains the right to transfer a permitted
amount of water to nonriparian land, through the permit process the
District would have the authority to administer this water in
accordance with the permit terms, that is, to distribute it to the
identified land in the amounts permitted. However, this water
would not be owned (unless acquired from a federal impoundment) by
the District but would be available for use. However, the District
should be free to distribute the water and, thus, regulate the
withdrawal (amount and rate) from the delivery system. The
"powers" section of the regional water distribution district Act
refers specifically to such authority. (See Question 7)

However, the existing water in streams, used as a part of the
delivery system, would not be controlled by the District unless
those withdrawals were covered by separate permits. Through the
same permit application process the ASWCC could authorize the
District to divert this water as well if it was found to be "excess
surface water" in a particular watershed. This procedure
recognizes the possibility that riparian rights (as of June 28,
1989) would have to be taken into account in the determination.

Furthermore, any exercise of regulatory control by a district
under the authority of its own "powers" section is subject to the
limitation that it must be done "without adversely affecting
existing riparian rights."

Question 11. Can the WRRIWDD regulate both the amount and rate of
withdrawal from the delivery system?

As to the District's authority to regulate withdrawals
generally, the one statutory basis for such authority is through
the Commission's allocation authority during shortages, which may
be delegated to conservation districts and regional water
districts. In addition, the powers granted districts refer to
their right to "regulate, define, and control" withdrawal or
transfer of water in both natural and manmade channels "owned,
acquired or developed" by the district, again subject to the
limitation that existing riparian rights may not be affected.

Question 12. If the WRRIWDD acquires the land adjacent to the new
canals and existing streams to be utilized as part of the project,
will there be any riparian rights?

Under the traditional riparian rights doctrine, any riparian
rights adhering to land by virtue of location pass with the land
upon a sale or transfer. Thus, any land acquired by WRRIWDD would
carry riparian rights. These rights would, under the traditional
view, allow use of water from the stream on the riparian land
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itself. Any transfers to nonriparian use would be subject to the
more recent authority of ASWCC to permit such uses and subject to
the "order of preferences" during an allocation procedure if
shortages occur.

As to canals, the riparian rights doctrine is inapplicable to
artificial structures so no riparian rights would attach to land
adjacent to new canals by virtue of location.

Question 13. If Farmer A decides not to participate in the
project, can he a) withdraw water (without payment) from the new
project canals running through his property; b) continue to
withdraw from natural streams (without payment) that are a part of
the project; c¢) if the answer to Db) is yes, how much can he
withdraw without payment?

An owner of land within the district boundaries may petition
for exclusion for agricultural irrigation water purposes if it can
be shown that the land is adequately supplied by irrigation water
from surface sources or other sources existing at the time the
District is created "or at any time thereafter," and will not in
the future be benefited by the improvements of the district. Thus,
a landowner could argue that historical use of groundwater or of
surface water (presumably properly registered with ASWCC) is
sufficient to allow exclusion. The riparian right to surface water
(previously used and registered) is entitled to recognition during
a surface water allocation proceeding and a historical use of
groundwater (registered) is entitled to be "grandfathered" if a
regulatory scheme is implemented.

In addition, under the legislation authorizing ASWCC to permit
nonriparian transfers of excess surface water, the ASWCC may
condition such permits on the requirement that water be made
available to users "within the immediate vicinity" of the proposed
route of transportation at a "reasonable cost" which is only the
cost of transportation, not the water itself.

Question 14. The project will require a nonriparian permit to
withdraw excess water from the White River. Will the transfer of
water at various locations within the project to nonriparian users
also require a permit?

The permit, when issued, will include the amount of water
permitted, the authorized use, the point of approved diversion, the
legal description of the land of intended use and approved of the
conservation plan. And, the permit "runs with the land" and cannot
be sold separate from the land described in the permit and "can
only be assigned to a subsequent owner or lessee of the land."

While it appears that the rules contemplate permit
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applications from organizations such as WRRIWDD, the rules do not
precisely indicate how the water so permitted 1is to be
administered. Presumably, if the quantity of water to be diverted,
and the location of land on which it is to be used, is identified
both in the application and in the permit itself, no additional
permit would be necessary to transfer water within the identified
area.

Question 15. The WRRIWDD plans to apply for a nonriparian permit
to withdraw water from the White River in the near future. How
long will the permit be considered valid if construction of the
project is at least several years away?

The surface water rules of ASWCC address the question by
specifying that a permit of period greater than three years may be
canceled if the permit fails to take "reasonable steps" to obtain
the ability to utilize the water permitted within two (2) years
from the date of issuance of the permit. No indication is given as
to what is intended by "reasonable steps" to utilize the water.

Question 16. Can 1low 1level dams and gated structures be
constructed in natural streams that are to be utilized as part of
the project?

In 1957 the legislature granted ASWCC the authority to issue

permits for dam construction within streams. The permit
requirements apply only if the dam impounds 50 acre feet or more of
water and is of a height of 25 feet or more. The construction

permit is not required if the dam height is at or below the high
water mark on any stream. If the Commission determines that a dam
otherwise exempt would pose a significant threat to 1life or
property, a construction permit is required.

The importance of the requirement of a dam construction permit
is that it can only be granted if specified conditions are met.
First, it can only be constructed to impound "surplus surface
waters" and operated in such a way as to discharge a quantity of
water (as fixed by the Commission) necessary to preserve the flow
below the dam to protect the rights of any lower riparian owner and
fish and wildlife dependent on the flow. Further, the "lives and
property" of persons downstream must be adequately protected so the
dam must be constructed and maintained in such a way as to preserve
the dam and reservoir for the permit period. Second, the dam must
be constructed or operated in such a way as to impound water only
on land owned or occupied by the permit applicant or on beds or
streams owned by the state.

Since dams envisioned in the project area would not likely
meet the height reguirement for permits this procedure would likely
come into play only if the dams meet the impoundment limit or, if
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determined by ASWCC pose a significant threat to life or property.
However, any holder of a riparian right would be entitled to object
if harmed by the impoundment of the water and the obstruction of
flow. And, if the dam was exempt from the permit requirements, the
lower riparians could petition the ASWCC to exercise its authority
to allocate available water among users affected by a shortage.
However, if the lower riparian is affected, not by an actual
shortage, but because of the obstruction and impoundment itself,
presumably, an action in court for interference with the riparian
right could be brought. However, the extent of Commission
involvement in such conflicts is not entirely clear in light of the
categories of water that are usable without allocation" under
Commission rules. (See Question 2)

For example, if water is to be captured by "instream pit
reservoirs" and "low water weirs," these types of water capture can
be constructed without a permit for dam construction. Although the
rules for allocation allow use of such water without allocation,
these uses could be construed as an interference with other
riparian owners' rights to receive an equitable share of the water
in a given streanm.

Question 17. Will farmers that do not participate in the project
still be entitled to their riparian right?

The creation of a district would in no way affect the existing
riparian rights of farmers who do not participate in the project.
Their rights are specifically recognized in all the legislative
efforts to revise Arkansas water law and, in particular, their
rights are provided for in the allocation scheme (See Question 2)
if the use is properly registered. While failure to register may
not deprive them of the right, ASWCC does not have to make an
allocation during shortage. And, such persons would be entitled to
make their own applications for transfer of stream water to
nonriparian land on the same basis as any other persons. (Also see
Question 10)

Question 18. Does the WRRIWDD have the authority to float bonds
for payment of the project? Can they do this although it may be
several years from initiation of construction before benefits of
the project are realized?

The WRRIWDD would be specifically authorized to issue tax
exempt bonds (exempt from state, county and municipal taxes) to
generate financing for the project. (It may also borrow money.)
These bonds are to be negotiable coupon bonds which may mature at
various times up to 40 years from the date of issuance.

Question 19. What action is required for WRRIWDD to become an
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improvement district or a group of similar districts with special
improvement authority?

Three approaches might be considered. One would be to seek
amendment of the regional water distribution district act to
incorporate the type of authority as now provided for improvement

districts organized under the 1949 Act. Presumably, this
additional authority would extend to previously organized districts
(especially if the 1legislation so specifies). This type of

amendment would seemingly be required because the Act specifies
that no other law of the state applies to districts organized under
the Act. Thus, the general provisions relating to improvement
districts could not be made available. However, because the
original formation of the district was under an act which provided
no taxing authority, even this type of amendment would raise
serious questions. A second approach would be to dissolve the
existing district and re-form it under the 1949 improvement
districts legislation. This would require a majority of landowners
(as opposed to 100 petitioners) and would not likely be feasible.

A more logical approach would be to form or create a number of
smaller sub-districts under the 1949 improvement district
legislation and then contract with them for the transportation and
distribution of water. Such cooperative arrangements are
contemplated under the "Interlocal Cooperation Act" in which water
districts are specifically mentioned.

Instead of attempting to change the district structure it
might be more feasible to suggest legislation which would allow for
a vote by property owners as to whether the district is to exercise
assessment and taxing authority. The legislature could limit the
voting right to landowners either on the basis of acreage or
assessed value.

Question 20. There are a number of drainage and/or improvement
districts located within the jurisdiction boundary of the WRRIWDD.
what are the ramifications of this in regards to drainage and water

supply?

The generally accepted view is that multiple districts may
exist in a given area each serving the territory and purposes
described at its formation. Even if the purposes overlap they may
exist concurrently if each provides benefits to property owners.
And, given the care with which the ASWCC evaluates petitions for
the formation of water districts it is unlikely that overlapping
functions will pose a realistic problem. As to the presence of
other types of districts, they may exist concurrently so long as
they provide benefits to landowners.

Water districts may act jointly and cooperatively to carry out
projects. The Interlocal Cooperation Act does not specifically
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mention improvement districts such as levee, irrigation or drainage
districts so some modification of that Act, and the water
distribution district Act, may be desirable to make it clear that
cooperative agreements between water districts and the other types
of districts are authorized.

Question 21. Could the WRRIWDD acquire a specific easement for the
entire project and qualify as a riparian user from the White River?
If so, what type of easement would be required?

Water distribution districts have broad powers of eminent
domain allowing them to acquire not only rights-of-way but "other
properties." This power could be used, if necessary, to eliminate
potential challenges to the use of water by downstream riparians.
However, the permitting procedure for nonriparian transfers should
make this unnecessary unless the district wanted to assure itself
of a right to continue nonriparian use even during a shortage.
Otherwise, riparian landowners, at least those who have registered
a use, would take priority during an allocation procedure. Since
it is possible for landowners to be excluded from the district by
showing they have adequate water available, riparian landowners
within the district might choose to be excluded then compete with
uses made by the district. Exercise of the eminent domain power or
the use of easements (covenants not to sue) could eliminate those
potential conflicts.

Question 22. Is the proposed project consistent with the "Rules
for Water Development Project Compliance" as set forth in the
Arkansas State Water Plan?

The objective of the compliance rules is to assure that any
proposed project complies with and implements the goals of the
Arkansas Water Plan and "adequately coordinates the use of water
resources within the region in which the project is located, and
within the state as a whole." ASWCC may approve an application
only if it meets these criteria. It then becomes an amendment to
the Arkansas Water Plan.

In this case, since one of the major goals of the Arkansas
Water Plan is to promote the conversion of water use from critical
groundwater resources to alternatives utilizing surface water where
it is available, the project should be consistent with the Arkansas
Water Plan. The Plan specifically recommends that excess water
from the White River and the Arkansas River be provided for use in
the Grand Prairie region.

Question 23. In your estimation, what additional specific
legislation will be required to make the Grand Prairie
Demonstration Project and other similar projects successful?

13



See "Recommendations" below.

Question 24. What are some typical water contracts that have been
used by entities in the past to sell irrigation water to farmers?

Contact information on water districts throughout the country
is being compiled by WRRIWDD. Once this information is available
sample contracts may be compiled in a later Appendix.

Water districts have almost complete autonomy to enter into
any type of agreements necessary to fulfil their purposes. The
Arkansas statute clearly emphasizes this idea giving water
distribution districts the power to: "make any and all contracts
necessary or convenient for the exercise of the powers granted in
this subchapter." In addition the district is empowered to "fix,
regulate, and collect rates, fees, rents, or other charges for
water" and for services furnished by the water district.

The only restrictions appear to be that the rates must be
"just, reasonable, and nondiscriminatory" and if water |is
distributed to consumers outside the district boundary the charges
must be calculated in such a way so that no part of the cost of
distributing water outside the district is borne by members of the
district.

14



RECOMMENDATIONS

The major impediments to successful project operatlon fall
into two categories: (1) Those related to uncertainty in the
general law regarding groundwater and surface water utilization;
and (2) Those related to authority of special water distribution
districts created under Act 114 of 1957. Some items may be
addressed by change in ASWCC regulations rather than by
legislation. These are summarized separately.

Revision in Rules

(1) In the legislation authorizing a permitting scheme for

nonriparian use, reference is made to "nonriparians." In the
rules a "person" may be authorized to divert and transfer excess
surface water. "Person" is broadly defined and includes

associations as well as governmental agencies. Water
distribution districts were, no doubt, contemplated to qualify
for transfer authority. However, the rules implementing the
transfer authority are more narrowly written, seemingly with
individual applicants in mind. For example, the legal
description of lands to be irrigated must be included in the
permlt application.' and the irrigation permlt "runs with the
land."? If a water distribution district is to be the entity
authorized to divert and transfer surface water, these
requirements would be partlcularly cumbersome. The rules need
classification to fit the situation of a water district as permit
applicant.

(2) In providing for allocation during shortages the ASWCC
rules indicate that a riparian landowner who has "not prev1ously
diverted water nor timely registered any previous diversion" is
not to be granted an allocatlon durlng shortages (above that
required for domestic use). This is con51stent with the
original 1969 allocation 1eglslatlon. However, the rules add
confusion by indicating that nonriparian uses may be granted
allocations if the use does not interfere with specific
enumerated uses.® One of the enumerated uses is the
"unregistered riparian uses" referred to in § 307.9 of the Rules.
This may have intended to refer only to domestic uses by such

-

Rules § 304.3.

N

Rules § 304.13.

w

Rules § 307.9.
* Ark. Code Ann. § 15-22-215(f).
> Rules § 307.10.
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unregistered riparians but, on the other hand, it may be an
effort to comply with the language in the allocation statute
indicating that the power of the Commission to make allocations
"among persons taking water from streams during periods of
shortage."® However, that statute also indicates that a
nonriparian use of water is not to "supersede, subordinate, or
otherwise take priority or precedence over_ a riparian right to
divert water from a stream lake or panel."7 Thus, the actual
priority position of a riparian user who has not registered a
diversion but has previously used water, although not currently
doing, so is not addressed in light of the seemingly inconsistent
language of the statute itself. This needs to be clarified in
the rules.

(3) Under the rules, a nonriparian permit may be canceled if
the permittee fails to take "reasonable steps" to obtain the
ability to utilize the water within two years from the date of
issuance.® Since project construction might commence several
years after the permit is issued, the rules should be expanded to
indicate the types of activities qualify as "reasonable steps"
toward utilization of the water.

(4) In the allocation procedures during periods of shortage
the apparent intent is to make allocations within categories of
uses (e.g., nonriparian intrabasin transfers) on a "first in
time, first in right" basis. This is not detailed in the rules
and some clarification would be helpful.

Water Utilization: lLegislative Recommendations

The 1985 surface water legislation and the 1991 groundwater
legislation greatly enhanced the administrative authority of the
ASWCC to deal with the allocation and use of water resources.
However, in some cases the legislation and the implementing rules
create uncertainties in the current state of the law that, by
legislative amendment, could be substantially eliminated. The
major problems identified are summarized here.

(1) The limitation of authorization to transfer only 25% of
"excess" surface water appears unduly restrictive, given all the
uses that must be taken into account in determining whether
"excess" surface water exists in a given basin -- particularly if
the transfer is intrabasin rather than interbasin. Perhaps, the

¢ Ark. Code Ann. § 15-22-205.
7 Ark. Code Ann. § 15-22-215(f).
8 Rules § 304.12.
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legislation should authorize a greater transfer (say 75%)
particularly if the transfer is intrabasin.

(2) To facilitate the conversion from groundwater to surface
water sources, Act 1051 of 1985 gave the ASWCC the authority to
authorize transportation of excess surface water to nonriparians.
Much of the detail was left to implementing regulations. In
those regulations at § 301.5 the ASWCC indicates that it may
delegate its authority to a local district. While the ASWCC has
specific authority to delegate power to allocate water during
times of shortage under Ark. Code Ann. § 15-22-221, no similar
delegation provision is included in the legislation related to
nonriparian use otherwise. If the goal is to allow more local
control, then broader delegation authority is necessary.

(3) The registration legislation requires those who divert
surface water to register that diversion with the ASWCC or his
"Jocal conservation district."® Similarly, withdrawals of
groundwater must be rePorted to the ASWCC or the local
conservation district.'® If allocation authority for surface
water or operation of groundwater regulatory programs are to be
delegated to water distribution districts, it seems logical that
registration and reporting should be to such districts as well.
The question of who is to receive the appropriate fees in such
cases should likewise be addressed.

(4) The groundwater legislation contemplates the possibility
of future regulatory programs in critical areas. A complicated
scheme exists for protection of existing uses and uses to be
implemented within one year of initiation of a regulatory
program. Just what may be included in such a regulatory progran,
if implemented, is not set out in detail in either the statute or
the Rules. Limitations on annual withdrawals, duration of
rights, cancellation of rights, well spacing and groundwater
classification and use are all specifically mentioned. Perhaps,
this is broad enough for a comprehensive regulatory program, if
necessary, but it does not mention a number of techniques that
might be essential to actual implementation of a regulatory
program. For example, rotational pumping, seasonal withdrawals,
required conservation measures, are not referenced. The kind of
authority given Groundwater Management Districts in Kansas or
Natural Resource Districts in Nebraska is needed.

(5) One of the greatest weaknesses in the 1991 groundwater
legislation is the provision that if a groundwater regulatory
program is implemented, new wells will be "grandfathered"
(automatically granted "rights") if completed within one year of

9 Ark. Code Ann. § 15-22-215.
 Ayk. Code Ann. § 15-22-302.
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the implementation of the regulatory program. Furthermore, no
restrictions or limitations may be posed on these wells for a
period of four years. If the situation is serious enough for the
designation of an area as a "critical groundwater area" and the
implementation of a regulatory program, this "grandfathering"
provision is counter-productive and will encourage the exact
behavior the regulatory program will be designed to prevent.

This aspect of the groundwater legislation should be eliminated.

District Authority: Legislative Recommendations

The Regional Water Distribution District Act'' confers much
more limited authority on districts organized under that
legislation than that given to districts organized under the
Arkansas Irrigation, Drainage and Watershed Improvement District
Act'? This is, in part, because of the difference in
organization requirements (100 owners vs. majority). It is a
rock bottom principle that special districts only have such power
and authority as specified in the legislation (or which can be
implied from it) authorizing their creation.

(1) The Regional Water Distribution District Act gives broad
authority to the district to acquire water, water storage and
withdrawal rights and to enter contracts to carry out the powers
of the district.' By contrast the 1949 Act has a detailed
section related to contracts between districts and the United
States.'

(2) The 1949 Act gives districts authority to accept
appropriations from the state:'

The board may also accept appropriations from the state
upon such terms and conditions as may be imposed by law or
regulation to be used in the furtherance of the purposes for
which the district was authorized.

No similar authority exists for regional water distribution
districts.

(3) The 1949 Act empowers the district Board to enter land

" Act 114 of 1957.

2 Act 329 of 1949.

3 Ark. Code Ann. § 14-116-402(3) (A) and (B), (12).
4 Ark. Code Ann. § 14-117-402.

'S Ark. Code Ann. § 14-117-304(c).
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within the district to make surveys and for other purposes:'®

The board, its agents, and its employees shall have the
right to enter upon any land within the district to make
surveys and for other purposes.

No similar authority exists for regional water distribution
districts.

(4) The Regional Water Distribution Act contains a specific
method by which land may be excluded from the district.” a
related provision appears in the 1949 Act but it also provides a
method by which additional land may be included in the
district.'® No similar provision exists for the regional water
distribution district once established. The only method is by
petition of landowners themselves. The 1949 Act provision
appears to be more complete.

(5) Neither the Regional Water Distribution Act nor the
Interlocal Cooperation Act specifically authorize water
distribution districts to enter into agreements with drainage
districts, irrigation districts or other districts organized
under separate legislation. This authority should be explicitly
stated in both acts.

(6) The district's authority to deal with water developed by
the district but being transported in natural streams should be
clarified. The district powers suggests that such water is to be
controlled and regulated by the district but existing riparian
uses would apparently have to be recognized. If the district is
to control this water, the power to regulate withdrawals is
probably sufficient but is should be expressly stated in the
legislation that the placing of such developed water in natural
streams in no way makes it available to existing riparian users
not receiving water from the system and paying its rates and
charges.

(7) If the power to regulate groundwater is to be delegated
to a water distribution district, as provided in the groundwater
legislation, not only should the types of regulatory authority be
more clearly spelled out as suggested above, but the district may
wish to have the authority to impose user charges for groundwater
as now provided in the Kansas groundwater legislation.

(8) The 1949 Act allows drainage and irrigation districts

' Ark. Code Ann. § 14-117-304(b).
‘7 ark. Code Ann. § 14-116-207.
'® Ark. Code Ann. § 14-117-208 and 14-117-209.
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considerable assessment authority'® as well as taxing
authority.?® No similar authority exists for districts

organized as regional water distribution districts. They are
apparently limited to the generation of revenues from "rates,
fees, rent, or other charges for water and other facilities,
supplies, equipment, or services furnished by the water
district."?' This limitation may pose the most serious obstacle
to future operation of a district. Legislation to simply add
such authority would be questionable. However, one approach
might be to amend the legislation to allow for a future vote by
property owners included within the district to adopt assessment
and taxing authority. Again, because such districts have only
that authority granted by the legislation, this change would seem
appropriate.

An Alternative Proposal

It is clear from an examination of the existing water
resource legislation that the legislature wished to involve local
entities to the greatest extent possible in decisions involving
management of water, both surface and groundwater. Not only may
ASWCC delegate allocation authority to such districts, but the
entire groundwater regulatory program, if implemented, may be
delegated in a similar fashion. And, the ASWCC Rules contemplate
delegation of certain surface water management decisions. This
delegation may be to either "water districts," meaning water
distribution districts, or "local conservation districts."

In those situations where ASWCC finds that an area should be
designated as a "critical groundwater area" it will become
desirable to implement groundwater control measures and also to
encourage conversion to surface water sources. It would seem
logical to allow water distribution districts greater flexibility
in dealing with management of all water in such local areas. One
approach would be to provide for the designation of a local water
districts as a "water management district" with the type of
authority available to the Kansas Groundwater Management District
and the Nebraska Natural Resources District. The local district
would continue its development programs and projects but would
also assume all water management responsibility subject, of
course, to oversight by the ASWCC. (It is likely that in some
areas water distribution districts might not exist, so a similar
designation could be made of a local conservation district.)

% ark. Code Ann. § 14-117-403 et seqg. and 14-117-209.
20 prk. Code Ann. § 14-117-413 et seqg. and 14-117-420.

2! ark. Code Ann. § 14-116-404 and 14-116-402(13).
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Attached to the Report as Appendices C and D are the
complete statutes relating to the Kansas and Nebraska programs.
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Institutional and Legal Aspects of Project
Development and Implementation:
Grand Prairie Area Demonstration Project

The purpose of this report is to review the current status
of Arkansas law with regard to the institutional and legal
framework relating to the utilization of water resources in the
state. In particular, the focus is on those statutory,
regulatory and judicial approaches that either promote or hinder
the full development of both surface and groundwater. Naturally,
this also requires attention to state efforts and policies
directed toward conserving, preserving and protecting this
valuable resource.

A number of specific questions were posed in the "Scope of
Work" in light of the proposal of the White River Regional
Irrigation Water Distribution District to develop a system for
the transfer and utilization of water from the White River to the
Grand Prairie area. These specific questions are:

Question 1. The success of the Grand Prairie Demonstration
Project will hinge on the state or some other entity's authority
to regulate and/or restrict groundwater withdrawals. 1Is this
provided in existing law? Does an alternative source of water
have to exist?

Question 2. What is the state's present authority relative to
nonriparian water use, allocation limits, minimum instream flow
requirements, and diversion of White River Water?

Question 3. Existing legislation has defined excess flow on an
annual basis. 1Is there any legislation that defines excess flow
for nonriparian use? Does excess flow for nonriparian use always
exist when the flow is above the minimum flow set by the state?
Question 4. When stages on the White River reach a determined
level (minimum flow requirements) will agricultural irrigation,

navigation, fish and wildlife, and water quality interests
compete on an equal basis and share the pain?
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Question 5. What is the financial and legal capacity of the
White River Regional Irrigation Water Distribution District?
a) Existing
b) Required to sponsor project: WRRIWDD proposes to
finance the project and its operation and maintenance
through the sale of water or the levying of a tax for
assessed benefits.
c) What procedures are required for WRRIWDD to take and
sell water from the White River?

Question 6. Can the WRRIWDD obtain the authority to regulate
groundwater use within the project boundaries?

Question 7. Can the WRRIWDD obtain the authority to regulate
flow levels and pool levels in natural streams? Would the
WRRIWDD need to obtain flowage easements?

Question 8. Can the WRRIWDD levy a groundwater preservation
fee (tax) on all land within the project area?

Question 9. Does the WRRIWDD currently have the right of
access to perform surveys, evaluations, and investigations within
the project area?

Question 10. Can the WRRIWDD obtain the authority to regulate
withdrawal of surface water (existing and import) especially when
there is a history of use? Who will own the water in the
delivery system, specifically the diverted water and the water
resulting from runoff?

Question 11. Ccan the WRRIWDD regulate both the amount and rate
of withdrawal from the delivery system?

Question 12. If the WRRIWDD acquires the land adjacent to the
new canals and existing streams to be utilized as part of the
project, will there be any riparian rights?

Question 13. If Farmer A decides not to participate in the
project, can he a) withdraw water (without payment) from the new
project canals running through his property; b) continue to
withdraw from natural streams (without payment) that are a part
of the project; c) if the answer to b) is yes, how much can he
withdraw without payment?

Question 14. The project will require a nonriparian permit to
withdraw excess water from the White River. Will the transfer of
water at various locations within the project to nonriparian
users also require a permit?

Question 15. The WRRIWDD plans to apply for a nonriparian
permit to withdraw water from the White River in the near future.
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How long will the permit be considered valid if construction of
the project is at least several years away?

Question 16. Can low level dams and gated structures be
constructed in natural streams that are to be utilized as part of
the project?

Question 17. Will farmers that do not participate in the
project still be entitled to their riparian right?

Question 18. Does the WRRIWDD have the authority to float bonds
for payment of the project? Can they do this although it may be

several years from initiation of construction before benefits of

the project are realized?

Question 19. What action is required for WRRIWDD to become an
improvement district or a group of similar districts with special
improvement authority?

Question 20. There are a number of drainage and/or improvement
districts located within the jurisdiction boundary of the
WRRIWDD. What are the ramifications of this in regards to
drainage and water supply?

Question 21. Could the WRRIWDD acquire a specific easement for
the entire project and qualify as a riparian user from the White
River? 1If so, what type of easement would be required?

Question 22. Is the proposed project consistent with the "Rules
for Water Development Project Compliance' as set forth in the
Arkansas State Water Plan?

Question 23. In your estimation, what additional specific
legislation will be required to make the Grand Prairie
Demonstration Project and other similar projects successful?
Question 24. What are some typical water contracts that have
been used by entities in the past to sell irrigation water to
farmers?

Some statutory and regulatory enactments, and a limited
number of judicial decisions, exist which shed light on these
questions. However, given the increased interest in water
resource issues in Arkansas, the current state of the law is

evolving. As a result, some specific questions cannot be

precisely answered under current law. However, any effort to
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address these questions and to analyze the current state of the
law must be undertaken with a clear perspective of the historical
developments which have led to the evolution of Arkansas law to
date. Thus, the report commences with a brief review of legal
developments in Arkansas related to water, particularly over the

past 40 years.

I. HISTORICAL DEVELOPMENT OF WATER LAW IN ARKANSAS

For the most part, water allocation has been considered a
function of state government although the federal government is
involved in a range of activities affecting water allocation.’
Fach state has been free to choose, adopt, and change its own
allocation system. Thus, the systems vary considerably from

state to state but follow some general patterns.

A. Surface Water
The method of allocation of surface water recognized in the
eastern states, and at first in some western states, is the

"riparian rights system." Such rights are still recognized to

' For example, direct federal water allocation on interstate
streams was at issue in early cases before the United States
Supreme Court. See Kansas v. Colorado, 185 U.S. 125 (1902), where
the Court referred to the development of "interstate common law."
A more persuasive form of federal involvement consists of control
over navigable waters, first recognized when the Court held that
the constitutional power of the federal government to control
commerce encompassed navigation. Gibbons v. Ogden, 22 U.S. (9
Wheat.) 1 (1824). The power to control navigation was soon applied
to navigable waters themselves. Gilman v. Philadelphia, 70 U.S. (2
Wall.) 713 (1865).
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some extent in a few western states.? Basically, the riparian
rights doctrine limits the right to use water from streams or
lakes to those who are riparian landowners (who own land abutting
the stream or lake) and limits the amount and purposes of water
use to what is reasonable, giving due regard to the rights of
other riparian owners.®

The riparian land limitation means that water can only be
used on land in the same watershed? and that water can only be
used on riparian land.’ Nonriparian uses can be enjoined if harm
or injury to riparian owners results.®

Under the "reasonable use" limitation, reasonableness is
determined by comparing a given use with uses by other

riparians.’ Domestic uses are frequently given preference.® The

2 gee Ausness, Water Use Permits in a Riparian State: Problems
and Proposals, 66 Ky. L.J. 191 (1977).

3 For a good review of the riparian rights concept see Harris
v. Brooks, 225 Ark. 436, 283 S.W.2d 129 (1955).

4 pAusness, supra note 2, at 203. See also Harrell v. City of
Conway, 224 Ark. 100, 271 S.W.2d 924 (1954).

5 Ausness, supra note 2, at 201. See also Levi &
Schneeberger, The Chain and Unity of Title Theories for Delineating
Riparian Land: Economic Analysis as an Alternative to Case
Precedent 21 Buffalo, L. Rev. 439 (1972).

6 Ausness, supra note 2, at 201; Harrell v. City of Conway,
224 Ark. 100, 271 S.W.2d 924 (1954).

7 Harris v. Brooks, 225 Ark. 436, 283 S.W.2d 129 (1955).
Ausness supra note 2, at 200, reviews factors which may be
considered in the determination as including:

rainfall, climate, season of the year, customs and usages,

size, velocity and capacity of the watercourse, nature and

extent of improvements on the watercourse, amount of water
taken, place and method of diversion, place of use, previous
uses, the object of the use, the extent and type of use, its
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question of whether a particular use is reasonable can only be
determined after the use has commenced. This problem leads to
uncertainty as to how stable the right is because it is always
subject to modification by implementation of new uses by other
riparians.®

In the west, where water was scarce, the users wanted a more
secure system -- one that established fixed, quantifiable rights
to water. Thus, some states, even after adopting the riparian

system, dropped it in favor of "prior appropriation;" others

began with "prior appropriation." The "california doctrine"”
states recognized both systems -- or began with one and gradually
changed -- but still recognize riparian rights to some extent.

These states include Alaska, California, Kansas, Nebraska, North
Dakota, Oklahoma, Oregon, South Dakota, Texas, Washington, and

© The "Colorado doctrine," or "pure appropriation"

Mississippi.'
states, are the Rocky Mountain states of Arizona, Colorado,

Idaho, Montana, Nevada, New Mexico, Utah, and Wyoming.'

necessity and importance to society, and the uses, rights and
reasonable needs of other riparians.

8 Ausness, supra note 2, at 201 n. 64.

® Ausness, Water Rights Legislation in the Fast: A Program for
Reform, 24 Wm. & Mary L. Rev. 547, 550 (1983).

' ausness, supra note 2, at 194. Mississippi, the only

eastern state to change to the prior appropriation system, did so
in 1956 but has since made major changes in the system. See
Champion, Prior Appropriation in Mississippi: A Statutory Analysis,
39 Miss. L.J. 1 (1967).

"' Tarlock, Corbridge and Getches, Water Resources Management
(4th Ed. 1993). -
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The prior appropriation system is essentially a "first in
time-first in right" system with prior, exclusive rights usually
established by an administrative procedure or by adjudication.'
Under the appropriation doctrine, water must be physically-
removed from the watercourse and put to a beneficial use.
However, the riparian land restriction of the riparian rights
doctrine is not applicable. Once established, the right to a
fixed quantity is permanent (it is not time-limited in most
states). The priority may be established by several tests but
frequently is dated to the time water was actually appropriated.
Rights under most appropriation systems can be lost by failure to
use the water beneficially, by waste, or by nonuse.'®

B. Groundwater

The basic rights of landowners to use groundwater are based
on one of four general legal theories: the absolute ownership
doctrine, the American rule of reasonable use, the correlative
rights doctrine, or prior appropriation.'

Under the absolute ownership doctrine, the landowner
essentially has unrestricted use of groundwater. No liability is
imposed for use of groundwater unless the owner acts maliciously
or wastefully. Texas still follows some aspects of the absolute

ownership doctrine, considerably modified, and it is apparently

12 Moses and Beaton, The Initiation of New Water Rights in the
Western States, 1982-1983 Agric. L.J. 153.

3 14.

4 14. at 168-70.
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still recognized in a few of the eastern states. A
modification of the absolute ownership concept is the American
rule of reasonable use which is followed in a number of
states.'® This concept differs from the absolute ownership rule
in that use is restricted to overlying land, and scme limits are
placed on the use of the extracted water.'

The third concept of groundwater allocation is the
correlative rights doctrine. This concept, which is a
modification of the American rule, gives each landowner with land
over a common supply of water an equal and correlative right to
make reasonable use of the water. Where this concept has been
adopted, conflicts are resolved on the basis of pro rata sharing
of the available supply among users. Rights of overlying
landowners to the use of groundwater are correlative.’® The
correlative rights doctrine is similar to the reasonable use
concept applicable to surface water in that the right to water
use is usufructuary, and the use must be a reasonable share of
the available supply.'®

Some states that follow the prior appropriation doctrine for

15 A R. Powell and P. Rohan, The Law of Real Property § 715(3)
(1993) .

16 I_d.'
7 Moses and Beaton supra note 12. See also Cox, Establishment

and Maintenance of Water Rights in the Eastern United States, 1982-
1983 Agric. L.J. 53.

8 Ausness, supra note 2, at 212.

9 pAusness, supra note 2, at 213-214.
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surface water allocation also apply the appropriative concept to
groundwater. The right to extract groundwater is not related to
land ownership but is authorized following an administrative

procedure.?

II. CURRENT WATER IAW TN ARKANSAS

As a riparian rights state, Arkansas has generally followed
the basic concepts of the riparian rights system with regard to
the allocation of surface water from rivers, lakes, and streams
and has adopted the reasonable use concept for groundwater as
well. A combination of litigated cases and legislative
enactments comprises the body of water law for the state. Under
the riparian rights doctrine, a water right arises as an incident
of ownership of riparian land or land overlying a groundwater
source of water. The question of what is encompassed by the
riparian right can be best defined by considering the nature of
the riparian right, the scope and extent of the right, and
restrictions on the place of water use.

A. Nature of the Riparian Right

The Arkansas Supreme Court has had the opportunity to
partially define the nature of the riparian right in several
situations, but not all questions concerning the nature of the
right have been before the court. 1In some cases the court has

referred to the rights as vested property rights which "inhere in

20 Moses and Beaton, supra note 12, at 170. See also Hoberg,
The Nature and Extent of Ground Water Management Problems: A
Survey, 1982-1983 Agric. L.J. 404.
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the owner of the so0il."?' However, the right has been limited by
the generally accepted rule that a riparian owner cannét exercise
his rights in derogation of the rights of another. 1In Thomas V.
LaCotts?? the court quoted from a speech given in Arkansas by a
noted water expert, Wells A. Hutchins,? in which he illustrated
the coequal nature of the rights of riparian owners as follows:

The use of water on tract 'G' may have begun fifty
years ago and may have been continuous, and valuable
improvements may have been made which will be seriously
[impaired] if the tract is deprived of the use of a
substantial part of the stream flow; yet the owner of tract
'E' may begin use today and lawfully demand his share of the
flow, with the result that tract 'G' will hereafter be
entitled to only a partial use of the stream. The riparian
right does not depend upon use and is not lost by nonuse.
This is in direct conflict with the appropriative right,
which may be declared forfeited if nonuse of the water
continues for a period prescribed by statute, and which can
be lost instantly by abandonment of the right.?

Other decisions further defined the nature and
characteristics of the property interest recognized in the
riparian right. Two cases decided shortly after Thomas v.

LaCotts resolved some of the unanswered questions concerning the

21 Meriwether Sand & Gravel Co. v. State, 181 Ark. 216, 26

S.W.2d 57 (1930); Thomas v. LaCotts, 222 Ark. 171, 257 S.W.2d 936
(1953) .

2 522 Ark. 171, 257 S.W.2d 936 (1953).

23 wells A. Hutchins is best known for a three-volume treatise,
Water Rights Law in the Nineteen Western States, which was
completed after his death by Harold H. Ellis and J. Peter DeBraal
of the Economic Research Service of the United States Department of
Agriculture. He devoted his entire professional career to the
study and articulation of water laws and institutions. He spoke at
Stuttgart in January, 1940, on water rights. See Thomas V.
LaCotts, 222 Ark. at 177-178, 257 S.W.2d at 940.

24 Ld_-
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nature of the right. 1In Harrell v. City of conway,? the court
quoted cases from Pennsylvania and Kansas to support the
conclusion that riparian rights do not extend to taking water
from a stream and selling it beyond the limits of the
watershed.?® The quoted Kansas cases specifically referred to
the necessity of compensation to those deprived of water rights
by a public agency. The court suggested that an eminent domain
procedure would be necessary in such cases, thus affirming the
vested nature of the right.?

A year later, in Harris v. Brooks,?® the Arkansas Supreme

Ccourt was faced with a direct conflict between two riparian
owners. The court used the occasion to clarify certain aspects
of the riparian rights doctrine as applied in Arkansas.?® The
court recognized the vested rights concept set forth in

Meriwether Sand & Gravel V. state® and Thomas V. LaCotts®' and

25 554 Ark. 100, 271 S.W.2d 924 (1954).
%6 14. at 104, 271 S.W.2d at 927.
27 14. at 106, 271 S.W.2d at 928.
28 555 Ark. 436, 283 S.W.2d 129 (1955) .

29 gee supra text accompanying note 43 for a discussion of the
court's clarification regarding the extent and scope of the
riparian right. The court, in adopting the reasonable use theory
of riparian rights, cautioned that all interpretations given the
theory in the decisions of other states were not necessarily being
adopted in Arkansas and that it would be necessary for the court to
develop its own interpretations in the future. Harris v. Brooks,

225 Ark. at 443-444, 283 S.W.2d at 134.
30 181 Ark. 216, 26 S.W.2d 57 (1930).

31 552 Ark. 171, 257 S.W.2d 936 (1953) .
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indicated that these rights could not be constitutionally
negated. The court quoted the following language in Meriwether:
"Riparian rights inhere in the owner of the soil and are part and
parcel of the land itself, and are vested and valuable rights
which no more may be destroyed or impaired than any other part of
a freehold."®® Although the nature of the right, under all these
decisions, is considered to be a vested property right, the court
has made it clear that the right is not absolute but is qualified
for both surface water and groundwater. In adopting the riparian
reasonable use concept for groundwater, the court in the 1957

case of Jones v. Oz-Ark-Val Poultry Co.%® quoted from the

Restatement of Torts: "Therefore, each possessor's rights and
privileges with respect to the use of subterranean waters are
qualified rather than absolute for the same reasons that each
riparian proprietor's rights and privileges with respect to the
use of water in the watercourse or lake are qualified and not
absolute."?*

Further, in a case involving the rights of adjoining
landowners to a stream bed, Justice Hickman, dissenting in part
because he felt the court had not fully considered the water
rights involved, stated, "A riparian owner does not own the water

flowing past his land. . . . [He] merely [has] the right to use

32 Harris v. Brooks, 225 Ark. 436, 444 n.3, 283 S.w.2d 129, 134
n.3 (1955) (quoting Meriwether sand & Gravel v. State, 181 Ark.
216, 226-27, 26 S.W.2d 57, 61 (1930)).

33 508 Ark. 76, 306 S.w.2d 111 (1957).

34 14. at 82, 306 S.W.2d at 115.
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it without damaging the rights of other owners. "%
another aspect of the nature of the riparian right is the
question of whether it is subject to loss through prescription.
If it is considered property, then ordinarily a prescriptive

right can be established. In Harrell V. city of Conway,*® the

Arkansas Supreme court recognized that prescription might be
possible but held that a lower riparian owner could not acquire
rights to full flow from upper riparians merely because the upper
riparian does not use or interrupt the flow of the steam.

Quoting Farnham on Wwater the court stated:

It may be that the upper owner has had no use for the water,
put the mere fact that he had none, and did not attempt to
make any use of it, cannot deprive him of any of his rights
or entitle the lower owner to insist that the flow shall
continue uninterrupted, in case the upper owner finds use
for the water.”

The right to sever riparian rights from the land to which it
attaches is also a characteristic of the property right sometimes
in question. Although the court has referred to the riparian
right as "inhering in the owner of the s0il"®® and an "incident

to the ownership of land,"® it is also clear that the court has

seen the commercial sale of water -- at least off-tract -- as

35 yilsson v. Latimer, 281 Ark. 325, 331, 664 S.W.2d 447, 451
(1984) (Hickman, J., dissenting) .

3 554 Ark. 100, 271 S.W.2d 924 (1954) .

3 14. at 106, 271 S.W.2d at 928.

3 mhomas v. LaCotts 222 Ark. 171, 257 S.wW.2d 936 (1953);
Meriwether Sand & Gravel Co. v. State, 181 Ark. 216, 26 S.W.2d 57
(1930) .

39 ygarris v. Brooks, 225 Ark. 436, 283 S.W.2d 129 (1955).
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being inconsistent with riparian rights.*® However, in a

groundwater case, Lingo V. city of Jacksonville,* the court

indicated that it would be permissible for a riparian owner to
remove subterranean and percolating water and to use or sell it
away from the tract from which it is pumped if such use did not
injure the common supply of riparian owners.

Apparently the Arkansas Supreme Court has not had the
occasion to rule directly on the guestion of severability in
surface water situations where the right has been expressly
conveyed or reserved, separate and apart from the land. Other
courts have found severability to be a generally recognized
characteristic of the riparian right.%

B. Scope and Extent of the Riparian Right

Arkansas formally édopted the riparian rights concept of

3

reasonable use in 1955 in Harris v. Brooks.?® 1In doing so, the

court clarified several aspects of the scope and extent of the
riparian right and stated a number of general rules and
principles applicable in Arkansas:

(a) The right to use water for strictly domestic

purposes == such as for household use == is superior to many
other uses of water -- such as for fishing, recreation and

40 pgarrell v. City of Conway, 224 Ark. 100, 271 S.W.2d 924
(1954) .

4 558 Ark. 63, 522 S.W.2d 403 (1975).

42 gee, e.g. Commonwealth of Virginia, Marine Resources Comm'n
v. Forbes, 214 Va. 109, 197 S.E.2d 195 (1973); Thurston V. City of
Portsmouth, 205 Va. 909, 140 S.E.2d 678 (1965); Hite v. Town of
Luray, 175 Va. 218, 8 S.E.2d 369 (1940) and cases cited therein.

8 525 Ark. 436, 283 S.W.2d 129 (1955).
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irrigation.

(b) Other than the use mentioned above, all other
lawful uses of water are equal.

Some of the lawful uses of water recognized by
this state are: fishing, swimming, recreation and
irrigation.

(c) When one lawful use of water is destroyed by
another lawful use the latter must yield, or it may be
enjoined.

(d) When one lawful use of water interferes with or
detracts from another lawful use, then a question arises as
to whether, under all the facts and circumstances of that
particular case, the interfering use shall be declared
unreasonable and as such enjoined, or whether a reasonable
and equitable adjustment should be made, having due regard
to the reasonable rights of each.*

In Scott v. Slaughter,* the court reaffirmed that the right

to use water for strictly domestic purposes is superior to other
uses such as fishing, recreation, and irrigation and that, other
than use for domestic purposes, all other lawful uses are equal.
A basic feature of the riparian concept of reasonable use is
that the water right can vary over time in response to changed
conditions. It is conceivable that use considered reasonable at
one point in time may become unreasonable due to substantial
changes in water use patterns, streamflow variations, or other
factors.*® The exercise of dormant rights by riparian owners of
previously undeveloped riparian property may require adjustment

in previous uses. In adopting the reasonable use concept for

groundwater in 1957 in Jones v. Oz-Ark-Val Poultry co.,* the

4 1d4. at 444-445, 283 S.W.2d at 134.
4 537 Ark. 394, 373 S.W.2d 577 (1963).

% gee supra note 7 for a list of the various factors typically
considered.

47 528 Ark. 76, 306 S.W.2d 111 (1957).
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Arkansas Supreme Court quoted from a California case:
Where two or more persons own different tracts of land,
underlaid by porous material extending to and communicating
with them all, which is saturated with water moving with
more or less freedom therein, each has a common and
correlative right to the use of this water upon his land, to
the full extent of his needs, if the supply is sufficient,
and to the extent of reasonable share thereof, if the supply
is so scant that the use by one will affect the supply of
the others.*
Thus, the Arkansas position is that the limitation on the scope
of water right is similar for both surface water and groundwater
in that both are subject to modification by the implementation of
new uses by other riparian landowners or other users of
groundwater.
C. Place of Water Use Under the Riparian Doctrine
Basically, the riparian rights doctrine limits the right to
use water to those who are riparian landowners and limits use to
1and within the same watershed. With regard to the definition of
riparian land, a basic requirement is physical contact with the
stream. The Arkansas Supreme Court has never had the occasion to
determine precisely which land is considered to be riparian. Two
different tests have been used to resolve the question when it
has arisen in other states.® Under the "source of title" test,

only land held as a single tract throughout its chain of title

retains riparian status, and the rights do not reattach even if

4 14. at 81, 306 S.W.2d at 115 (quoting Hudson v. Dailey, 156
cal. 617, 105 P. 748 (1909)).

49 1evi and Schneeberger, supra note 5.
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the land is later reacquired by a riparian owner.%® Under the
second test -- the "unity of title" test -- any contiguous tracts
in the same ownership have riparian status regardless of when the
title was acquired.®

Justice McFaddin, in a concurring opinion in Harrell v. City

of Conway,®? summarized what he called his "individual
conclusions" on riparian rights. In doing so he included the
following:

It is possible for riparian rights to exist on both sides of
the stream up to the farthest extent of the water shed. But
this riparian right is an ever contracting right and never
an expanding right: that is, the riparian right may grow
smaller by conveyances, but can never grow larger. Suppose
the Sovereign of the soil conveys a tract of 160 acres
adjacent to the stream. The extent of the Sovereign's grant
l1imits the riparian use of the water; and a tract lying
immediately behind the 160-acre conveyed tract has no
riparian rights because the grant has cut off such other
land from the stream. If the grantee of the 160-acre tract
should convey the 80 acres immediately adjacent to the
stream, the riparian rights contract to the conveyed tract;
and the remaining 80-acre tract--not adjacent to the
stream--loses all riparian rights. Should the riparian
owner of the 80-acre tract on the stream later purchase the
1and behind the 80-acre tract such purchased land would not

50 ynder this test the amount of land considered to be riparian
would constantly decrease and never increase. See, e.g. Rancho
Santa Margarita v. Vail, 11 Cal. 2d 501, 81 P.2d 533 (1935); Title
Ins. & Trust Co. v. Miller & Lux, 183 cal. 71, 190 P. 433 (1920);
Anaheim Union Water Co. v. Fuller, 150 cal. 327, 88 P. 978 (1907);
Watkins Land Co. v. Clements, 98 Tex. 578, 86 S.W. 733 (1905).

5' ynder this test the amount of land considered to be riparian
would expand with the acquisition of contiguous land even if the

acquired land had been continuously nonriparian. See, e.d., Clark
v. Allaman, 71 Kan. 206, 80 P. 571 (1905); Slack v. Marsh, 11
Phila. 543 (C.P. Pa. 1875). See also Farnham, The Permissible

Extent of Riparian Land, 7 Land & Water L. Rev. 31 (1972).

s2 554 Ark. 100, 271 S.W.2d 924 (1954) (McFaddin, J.,
concurring) .
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re-acquire riparian rights.®

With regard to the degree to which the "place of use"
restriction is actually enforced, the Arkansas Supreme Court has
indicated that the appropriate time for an evaluation of the
relative rights of riparian owners is when one riparian owner's
use "harmfully invades" another's interest in his use. The court
has referred to the "incompatibility of interest between the two
parties" as raising "immediately a gquestion" as to the
permissibility of the use.®
A somewhat different question might arise when a diversion

and use are made on nonriparian land as was the case in Harrell

v. City of Conway.’® There the court stated that such diversions

were not appropriate under the theory of riparian rights and
indicated that the diversion could be prohibited.*® on the other

hand, in Lingo v. City of Jacksonville,® the court emphasized

the necessity of harm as a basis for enjoining the transfer of
groundwater from riparian land while indicating that a transfer

from the overlying land would be permissible where no harm

53 1d4. at 108, 271 S.W.2d at 929 (McFaddin, J., concurring).

54 Harris v. Brooks, 225 Ark. 436, 446, 283 S.W.2d 129 (1955)
(quoting Restatement of Trost § 852c). Quoting further:

Hence it is only when one riparian proprietor's use of the

water is unreasonable that another who is harmed by it can

complain, even though the harm is intentional.

55 224 Ark. 100, 271 S.W.2d 924 (1954).

5% 14. at 104, 271 S.W.2d at 927.

57 258 Ark. 63, 522 S.W.2d 403 (1975).



19
resulted to other overlying landowners.®
In other states, some cases can be found where nonriparian
use has been held invalid without regard to the question of
injury,® although the general rule would seem to be that use on
nonriparian land would be allowed in situations where other
riparian owners are not injured thereby.®

III. STATUTORY CHANGES IN THE ARKANSAS RIPARIAN RIGHTS SYSTEM

A. Changes in the 1950s and 1960s
In the face of conflicts over water use during the drought
years of the early 1950s, suggestions were made by the Arkansas
Supreme Court that Arkansas should modify its riparian rights

system by legislation. The court in Thomas V. LaCotts® referred

to a 1940 speech in Arkansas by Wells A. Hutchins in which he
outlined suggestions regarding the "need [for] statutory control

of water in this state before the problem becomes too complex

58 I_d_'

59 Mackleton Hotel Co. V. Connellsville and State Line Ry., 242
Pa. 569, 89 A. 703 (1914).

8 gee Stratton v. Mt. Hermon Boys' School, 216 Mass. 83, 103
N.E. 87 (1913); Virginia Hot Springs Co. v. Hoover, 143 Va. 460,
130 S.E. 408 (1925). The Virginia court quoted the Massachusetts
court:
If he diverts the water to a point outside the watershed or
upon a disconnected estate, the only question is whether there
is actual injury to the lower estate, for any present or
future reasonable use. The diversion alone, without evidence
of such damage, does not warrant a recovery of even nominal
damages.
143 Va. at 467, 130 S.E. at 410.

61 522 Ark. 171, 257 S.W.2d 936 (1953).
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n62

with growth of population. In Harrell v. City of Conway,®

Justice McFaddin referred to the "necessity of legislation,
certainly as to surface water and possibly also as to
subterranean water."®® Partially in response to Justice
McFaddin's call, the 1955 session of the Arkansas General
Assembly considered the development of a comprehensive bill
designed to replace the riparian rights system with an
appropriation system.® This bill, withdrawn by the sponsor and
never voted on, was debated in the legislature and, because of
the severity of the drought in the early 1950s, it generated
considerable interest in water rights legislation throughout the
state. The major objections to the bill were that it provided
for state control and for preferential treatment to previous
water users.®®

Since this comprehensive approach was not adopted, the
General Assembly enacted legislation in 1957 indicating approval

of the reasonable use concept and authorizing the Soil and Water

& 14, at 177, 257 S.W.2d at 940. This speech was apparently
published by the University of Arkansas College of Agriculture.
Justice McFaddin indicated a year later in Harrell v. City of
Conway, 224 Ark. 100, 271 S.W.2d 924 (1954), that he had discussed
water problems with Mr. Hutchins during the summer recess. 224
Ark. at 106 n.1.

6 224 Ark. 100, 271 S.W.2d 924 (1954).
& 14. at 107, 271 S.W.2d at 928 (McFaddin, J., concurring).

6 5.B. 69 of 1955. See Ellis, Some Current and Proposed
Water-Rights Legislation in the Eastern States, 41 Iowa L. Rev. 237
(1956) .

® 13. Both problems resurfaced during the discussion of H.B.
60, 74th Gen. Assembly, Regular Session (1983).
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Conservation Commission to allocate available water in a stream
during periods of shortage.®” This allocation was to be in such
a manner that each affected person received a "fair share." The
Commission was to consider the use which each person is to make
of the water and to give "reasonable preferences" in the
following order: (1) sustaining life, (2) maintaining health,
and (3) increasing wealth.®

The same act established a permit system for dam
construction.® This system requires that a permit be obtained
to construct a dam on any stream for the purpose of impounding
water to be used for any purpose."’® This requirement does not
apply to dams which are of a height less than twenty-five feet or
which are below the ordinary high water mark on a stream.”’ Nor
does the permit system apply to dams which impound less than
fifty acre-feet of water.”

In 1969, the legislature required the registration of

67 1957 Ark. Acts 81; Ark. Code. Ann. §§ 15-22-201 to 15-22-
220.

68 ark. Code. Ann. § 15-22-217. "Fair share" was changed to
"equitable portion" by a 1989 amendment. Act 469 of 1989.

6 Ark. Code. Ann. §§ 15-22-210 to 15-22-214.
7% ark. Code. Ann. § 15-22-210.
" Ark. Code. Ann. § 15-22-214.

72 14. An exemption for dams which impounded less than twenty
acre-feet of water was added by 1969 Ark. Acts 180 as was an
exemption for any dam the height of which is at or below the
ordinary high water mark on the stream. Ark. Code. Ann. § 15-22-
214. The original legislation also exempted dams which consist of
a levee or a part thereof constructed or maintained by a drainage
or levee district. Act 81 of 1957.
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diversions of water from streams, lakes, or ponds (except those
lakes or ponds within the exclusive ownership of one person) .’
The registration must include information on the source of the
water, location and manner of diversion, whether a dam is
utilized, purpose of use of the water, estimated quantity
location of the land on which the water is used, description of
lands irrigated, kinds of crops, and times during which diversion
is proposed.’™

The 1957 legislation empowered the Commission to issue dam
construction permits and to make allocations during shortages "to
the extent and in the manner provided by law."’®* This provision
appears to have been an effort on the part of the legislature to
approve the riparian rights concept of reasonable use as it had
been interpreted by the Arkansas courts while at the same time
allowing the Commission more power to resolve conflicts during
times of shortage. The Commission apparently operated fairly
successfully under the general guidelines of the statute until
challenged in a 1981 Chancery Court proceeding in Pulaski
County.’® 1In that proceeding the chancellor ruled that any
Commission action in making allocations would be arbitrary

because the Commission had not adopted any rules or regulations

’* 1969 Ark. Acts 180, Ark. Stat. Ann. § 15-22-215.
74 _I_d.

> Ark. Code. Ann. § 15-22-205(3).
®* Henry v. Arkansas Soil and Water Commission, Arkansas
Gazette, Dec. 6, 1981, at 10A, col. 1 (Pulaski County Chancery
Court, Dec. 4, 1981). '
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for making allocation decisions. As a result of this proceeding,
the Commission adopted detailed regulations for the allocation of
water during shortages.”’

The 1969 legislatidn was designed to supplement the dam
construction permit system and the allocation system by adding
the requirement of registration for surface water use.
Interestingly, the legislation originally specifically excluded
any penalty provisions for failure to comply.’® The legislation
does require registration before a person can be granted an
allocation above that required for domestic use but specifically
states that even registration does not operate "to allow
nonriparian use of water to supercede, subordinate or otherwise
take priority or precedence over a riparian right to divert water
from a stream, lake or pond."’

This section operates to affect the rights of riparian water
users but, presumably, makes no real change regarding the rights
of riparians who are not currently taking water from streams,
other than to require registration if a use is implemented.

Registration would be necessary to receive consideration in an

77 arkansas Soil and Water Conservation Commission Rules &
Regulations, Title III, "Rules for the Utilization of Surface
Water," [hereinafter "Rules"].

7 Ark. Code. Ann. § 15-22-215. A 1989 amendment added
penalties for failure to register a diversion. Ark. Code Ann.
§ 15-22-215(9).

% Ark. Code. Ann. § 15-22-215(f).
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allocation procedure during a period of shortage under the
Code.® However, section 15-22-205(3) of the Arkansas Code only
authorizes the Commission to make allocations "to the extent and
in the manner provided by law." A question arises as to whether
a riparian landowner who had not previously registered a use
could be prevented from continuing that use by Commission order
during a shortage if, by law, the riparian right is vested.
Perhaps the intent of the legislature was to allow the Commission
the authority to apply the riparian rights concept of reasonable
use in making allocation decisions and to consider an
unregistered use to be unreasonable so that it could be
prohibited. The legislature, in these early provisions did not
intend to extend rights to nonriparians. Certainly there was no
intent to give nonriparian use any priority even if registered,
although such use was, by implication, authorized if the use is
registered.®’ Clearly, there was no security of right associated
with the registration of a nonriparian use.
B. Legislation in the 1980s
Questions concerning the adequacy of the piecemeal legal
principles developed by the courts and the 1957 and 1969
legislation led to the creation by the 1981 legislature of a

Water Code Study Commission.® This group met throughout late

8 w[Njo party shall be granted any allocation of water above
that required for domestic use unless he has complied with the
provisions of this Section." Ark. Code. Ann. § 15-22-215(f).

8 Ark. Code. Ann. § 15-22-215.

82 1981 Ark. Acts 466.
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1981 and all of 1982 and eventually developed a proposal for a
comprehensive water code for Arkansas. The proposal was rejected
by the 1983 session of the legislature which, in turn, referred
the question of water law revision to an interim committee for
study.® That committee developed draft proposals for
introduction in the 1985 legislative session, but no
comprehensive bill was adopted. Groups opposed to the adoption
of comprehensive legislation expressed concern about statewide
requlation, interference with property rights, and the lack of
readily available alternate sources of water in the event usage
of current sources was restricted.

The 1985 legislature did pass legislation which
significantly modified the riparian rights doctrine.®® 1In fact,
one could conclude that this legislation, when combined with the
registration legislation and implementation of allocation rules
authorized by the 1957 and 1969 legislation, ends Arkansas's
reliance on the riparian rights doctrine for surface water
allocation.

The specific provisions of the 1985 and subsequent
amendments will be addressed below. An important aspect of the
legislation was to increase the authority of the Arkansas Soil
and Water Conservation Commission. The 1985 Act mandated that

the Soil and Water Conservation Commission do the following:

8 H.B. 60, 74th General Assembly, Regular Session. Referred
to an interim committee in 1983 Ark. Acts 376.

8 1985 Ark. Acts 1051 (Codified at Ark. Code Ann. §§ 15-22-301
to 304).
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Complete a detailed inventory of water needs in the state, define
critical water areas, define the term "excess surface water,"
establish minimum streamflows, indicate where excess surface
water areas exist, and develop guidelines for the evaluation of
any proposed transfers of water.®® The legislation authorized
the Commission to allow the transportation of excess surface
water to nonriparian land (intrabasin or interbasin) in cases
where a determination is made that excess surface water
exists.®

The final requirement of the 1985 Act was to require the
reporting of groundwater use. Persons who withdraw groundwater
must report that withdrawal on an annual basis, except for
individual household wells used exclusively for domestic use and
wells having a maximum potential flow rate of less than 50,000
gallons per day.%

Following the adoption of the legislation in 1985 the
Commission has had to develop new rules for the utilization of
excess surface watér. In the process, the Commission has
developed rules that incorporate the rules for allocation of
surface water during periods of shortage with the overall surface
water diversion and transfer authorization rules.®

The rules reflect the legislative determination to move away

8 Ark. Code Ann. § 15-22-301.
8 Ark. Code Ann. § 15-22-304.
87 Ark. Code Ann. § 15-22-302.

8 Rules §§ 301.1 to 313.2.
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from the riparian rights system to an agency administered system.
The Arkansas legislation is specifically based on an interest in
making a more efficient use of the state's water resources.®
This is one of the usual goals of water legislation and is one of
the criteria by which an allocation system may be judged.®

Clearly, the series of legislative changes in Arkansas water
law, starting in 1957, indicate movement away from the riparian
rights system with regard to surface water. The provisions for
nonriparian transfer and agency allocation during shortage
suggest that the legislature has committed to an administrative
system of surface water utilization. VYet, with the exception of
the reporting requirements, until 1991 none of the legislative
focus had been upon Arkansas's most serious water problem -- that
of groundwater depletion.

C. The 1991 Legislation on Groundwater Regulation

Serious depletion of underground sources of irrigation water
is a major concern in those areas of the state where most of the
irrigated cropland is located. 1In addition, serious water level
declines have resulted from large withdrawals for industrial and

municipal supplies in some areas As a result of heavy pumping,

8 The rules indicate the purpose is "to encourage and

facilitate the conservation, development and efficient use of
surface water." Id. § 301.1(a).

% A set of criteria which includes reference to "highest and
best use" (efficiency) is set out in a report by W. Cox, L.
Shabman, S. Batie & J. Looney, Virginia's Water Resources: Policy
and Management Issues 1-2 to 1-3 (1981).
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salt water intrusion into some wells is an emerging problem.®

The criticism of the riparian rights system as lacking in
certainty is applicable to the rule applied to resolve
groundwater disputes in Arkansas. The right to use groundwater
is not fixed in magnitude, and the questions of whether a
particular use or level of use is reasonable can only be
determined by resort to litigation, and then only after all the
circumstances surrounding a given use are evaluated.®® The right
is always subject to modifications by the implementation of new
uses by other owners.

As to flexibility, the groundwater rule, as interpreted in
Arkansas, would apparently permit the transfer of water from the
overlying land if such use does no injury to the common supply of
all riparian owners.® The problem in Arkansas is that the
supply in many areas is so inadequate that any transport could be
considered an injury to the common supply and would be prohibited
by application of the reasonable use test.

The public's interest is, of course, affected by
unrestrained groundwater development. It is for this reason --
and to reduce potential conflicts between users of groundwater --

that several states have evaluated their groundwater regulatory

9 arkansas Water Plan, Executive Summary, Arkansas Soil and

Water Conservation Commission (June, 1990).

92 Jjones v. Oz-Ark-Val Poultry Co., 228 Ark. 76, 306 S.W.2d 111
(1957) .

® Lingo v. City of Jacksonville, 258 Ark. 63, 522 S.W.2d 403
(1975) .
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mechanisms and have made significant changes either by
administrative rulings or by legislation. For example, in 1980,
Arizona adopted the most extensive groundwater management statute
in the country.® Nebraska, which follows a combination of the
reasonable use rule and statutory preferences, adopted a Ground
Water Management Act in 1976 which established controls on
groundwater use by irrigators.®® These changes have not been
confined to western states. Georgia provided for the regulation
of use of groundwater in certain situations in 1972.% virginia
adopted a Ground Water Management Act in 1973 which provides for
state regulation of critical groundwater areas.?

In water management legislation adopted in Florida,®® the
most comprehensive of any eastern state, the regulation of
groundwater as well as surface water is included. 1In addition,
Delaware, Indiana, Iowa, Kentucky, Maryland, Minnesota, New

Jersey, North Carolina, South Carolina, and Wisconsin have all

9% aAriz. Rev. Stats. Ann. §§ 45-401 to 45-407. See Johnson,
The 1980 Arizona Groundwater Management Act and Trends in Western
States Groundwater Administration and Management: A Minerals
Industry Perspective, 26 Rocky Mt. Min. L. Inst. 1031 (1980).

9% Neb. Rev. Stat. §§ 46-601 to 46-655. See Aiken, Nebraska
Ground Water Law and Administration 59 Neb. L. Rev. 917, 0925
(1980) .

% Ga. Code Ann. §§ 12-5-95 to 12-5-422.
7 ya. Code Ann. §§ 62.1-44.35 to 62.1-44.44.

%8 Fla. Stat. Ann. §§ 373 to 373.201.
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established permit systems for groundwater withdrawals.®

The steps toward conversion to surface water are in place
with the movement away from the riparian rights system and the
specific authorization of nonriparian transfers. 1In addition,
the Arkansas Water Resources Development Act of 1981 authorizes
the Commission to issue bonds for the development of water
resources for domestic, agricultural, industrial, and other

© This Act was specifically designed to

essential purposes.’’
provide financial assistance for projects which would make
surface water available in areas dependent on groundwater.
However, the conversion to surface water will not occur
rapidly. Projects for interbasin and nonriparian transfer will
be costly and take time to develop. Even nonriparian transfers
of an intrabasin nature will require financial resources beyond
that of many individuals who might benefit from such transfers.
For this reason, continued emphasis must be placed on groundwater
pumping strategies that may serve to achieve some level of
reduction in the depletion rates.'” This likely means that
additional regulatory authority will be necessary to effectively
address these problems. Such authority was proposed in the Water

Code Study Commission proposals in the 1983 legislative session

but was deleted after objections from the agricultural community

% The legislation in these states is summarized by Ausness,
supra note 9, and citations to the specific statutes may be found
therein.

00 Ark., Code Ann. §§ 15-22-601 to 622.

0! Arkansas Water Plan, supra note 91.
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and well-drillers.'®

In the 1991 legislative session, the General Assembly
attempted to address some of the deficiencies in the law with
regard to Groundwater. The result was the "Arkansas Groundwater
Protection and Management Act" which puts in place a potential
regulatory scheme for groundwater. This regulatory progranm,
which may apply only in areas designated as "critical groundwater
areas," is designed in such a way that controls on groundwater
may be implemented at some point in the future primarily through
a permitting scheme (called "water rights" in the legislation.)
The details of this program will be discussed below. Suffice it
to say, this legislation represents a major movement away from
the traditional case-by-case adjudication of groundwater disputes
toward an administrative system to address groundwater depletion
problems in the state.

IV. WATER DISTRIBUTION

One of the primary objectives of a water allocation system
is to facilitate application of water to its highest and best
use. Beneficial uses of water may be desired at some point other
than at a riparian location. Thus, the watershed limitation and
the riparian land limitation contribute to inefficient resource

3

use in riparian states.'® Diversions to nonriparian lands, even

within the same watershed, and interbasin transfers are both

192 150ney, Modification of Arkansas Water Law: Issues and
Alternatives, 38 Ark. L. Rev. 221 (1984) at 247.

03 1ovi and Schneeberger, supra note 5, at 443-47.
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subject to challenge under the riparian rights system as applied
by the Arkansas Supreme court.'%

The legislature has addressed mechanisms for expanding
availability of water through public suppliers. Current law
permits municipal suppliers to divert and take water for public
use by acquiring lands by eminent domain for waterworks

5 The Arkansas Supreme Court has indicated that, in

purposes.'®
the absence of such an eminent domain proceeding, a city's
riparian rights "are the same as any other riparian owner and no
greater."'%®

The Arkansas Regional Wéter Distribution District Act also
permits nonprofit, regional water-distribution districts to be
organized for the purpose (among others) of acquiring water "from
wells, lakes, rivers, tributaries, or streams of or bordering
this State" and the "transportation and delivery of said water to
persons who are furnished said water by the water district."%
The Arkansas Supreme Court has interpreted the provisions of this

act to include not only distribution for municipal and industrial

uses but for agricultural water supply purposes as well.'® The

104 parrell v. City of Conway, 224 Ark. 100, 271 S.W.2d 924
(1954) .

105 ark. Code. Ann. §§ 18-15-601.

106 yarrell v. City of Conway, 224 Ark. 100, 105, 271 S.W.2d
924, 927 (1954).

07 ayk. Code. Ann. §§ 14-116-102.

198 1von v. White River-Grand Prairie Irrigation District, 281
Ark. 286, 664 S.W.2d 441 (1984).
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court has also ruled that the "powers" section of the act gives
such districts the authority to acquire title to water from
sources other than federal impoundments.'® Presumably, such
districts may exercise the power of eminent domain for acquiring
water rights since the authorization for eminent domain power
includes the purpose of acquiring rights of way "and other
properties" necessary for the operation of the district.'® There
is some indication that the legislature wished to preserve
existing rights of riparian owners while giving such districts
proad powers. This is evident in the section authorizing such
districts to use the beds of streams in the operation of its
transportation systems 1if such use can be made nwithout adversely
affecting existing riparian rights."'"

similar provisions exist for the formation and operation of
irrigation districts under the Arkansas Irrigation, Drainage and
Watershed Improvement District Act of 1949,"2 which, among other
things, authorizes nthe acquisition by purchase, lease, gift or
condemnation of water rights and all other properties, . . . and

all other rights helpful in carrying out the purposes of the

organization of the district.""® The governing boards of such

109 14, at 291, 664 S.W.2d at 443 (construing Ark. Code. Ann.
§ 14-16-402.

110 ayrk. Code. Ann. § 14-16-402(10) .
" ark. Code. Ann. § 14-16-402(9).
12 prk. Code. Ann. §§ 14-16-101 to 14-16-427.

13 ark. Code. Ann. § 14-117-304.
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districts are authorized to make regulations for "the delivery of
water owned or acquired by it to users S

The authorization to public suppliers to use eminent domain
to acquire water rights reduces the uncertainty associated with
the riparian doctrine since it is not likely that such uses will
be enjoined once facilities are developed. However, considerable
uncertainty still exists with regard to the application of the
statutory powers to a given situation. Not the least important
of the questions would be: which riparian owners would have to
be a party to a condemnation action involving the acquisition of
water rights in a particular stream? The limitations imposed by

the riparian doctrine create a disincentive for investment in

such major water supply facilities.

Question 1. The success of the Grand Prairie Demonstration
Project will hinge on the state or some other entity's authority
to regulate and/or restrict groundwater withdrawals. 1Is this
provided by existing law? Does an alternative source of water
have to exist?

The 1991 Arkansas Groundwater Protection and Management
Act''S suggests that limitation of groundwater withdrawals
"through the use of water rights" may become necessary in

critical groundwater areas. The concept appears in the purpose

114 m'

15 acts 1991, No. 154, Ark. Code Ann. § 15-22-901 to 914.
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statement of the Act''® but there is some question as to how
effectively the remainder of the Act accomplishes this purpose.

In order to implement any type of regulatory program
affecting groundwater (which the purpose statement suggests are
to apply only in critical groundwater areas) it is necessary for
the Arkansas Soil and Water Conservation Commission to define
such areas under its authority to develop the Arkansas Water
plan.'’ Under the 1985 legislation the ASWCC was required to
define critical water areas and to delineate areas now critical
or which will be critical within the next thirty years.'®

The Commission did this in the Arkansas Water Plan by
identifying critical groundwater areas as those in which the
"quantity of groundwater is rapidly becoming depleted or the
quality is being degraded." The areas identified include the
alluvial aquifer in Lonoke, Prairie, Craighead, Poinsett, Drew,
and Ashley counties. In addition, irrigation withdrawals in the
Memphis sand aquifer have caused areas of Poinsett and Cross
counties to be considered critical, as have industrial and public
water supply withdrawals from the Sparta sand aquifer in Union
and Columbia counties. Quality problems in Lee and Phillips
counties and migration of saltwater in Lincoln, Desha, Monroe,

Chicot, Miller, and Lafayette counties have created critical

6 Ark. Code Ann. § 15-22-902.

"7 ark. Code Ann. § 15-22-903(6) and 15-22-503. Also see Ark.
Code Ann. § 15-22-301(9).

8 acts 1985, No. 1051, Ark. Code Ann. § 15-22-301(9).
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situations in these areas as well.

The 1991 Act requirements go beyond mere definition of
critical areas in the Arkansas Water Plan but require that before
any regulatory program be implemented the areas be designated as
such, following public hearings in each county within the
proposed critical areas. Prior to these hearings the ASWCC must
describe the proposed action, the reasons for the designation and

the recommended boundaries of the critical area.''®

Presumably,
the notice and comment procedure for rule-making would be
required before final designation since there is reference to the
Arkansas Administrative Procedure Act.

The ASWCC has not yet concluded all procedures necessary to
designate the area within the Eastern Arkansas Region Study Area,
including all of the Grand Prairie Area Demonstration Project and
all of the land within the White River Regional Irrigation Water
Distribution District, as a critical groundwater area.

Even when the area is formally designated as a critical
groundwater area, this designation alone does not provide ASWCC
with the authority to immediately implement a regulatory program
affecting groundwater withdrawal in the designated area. A
second determination by ASWCC is required, that is, that the
initiation of regulatory authority within a critical area is

0

necessary.'?® This declaration, also, must be made in accordance

with procedures outlined in the Arkansas Administrative

19 ark. Code Ann. § 15-22-908.

20 pyrk. Code Ann. § 15-22-909.
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Procedures Act and must follow public hearings in each county

21 Any difference in boundaries from

within the proposed area.’
the previously designated critical areas must be described in the
proposal, as well as the reasons for any such changes.'?

Since the ASWCC has not yet designated critical groundwater
areas it has not made any required declaration under this section
of the Act. Thus, no regulatory program may be initiated until
this procedure for declaration of necessity has been followed.

Once the ASWCC has made the critical area designation and
the declaration of necessity, a regulatory program may be
implemented through a system based on the issuance of "water
rights."'® 1t is apparently through the use of a water rights
program that the primary limitation of groundwater withdrawals is
to occur. Presumably, this would be accomplished primarily
through the limitations imposed on the issuance of new water
rights in these areas since the legislation carefully preserves
the rights of users of groundwater who have wells existing at the
time the regulatory program is put in place as well as those who
construct wells within the first year of initiation of the
program ("grandfathered" rights). However, the ASWCC authority
is not limited to the operation of a water rights program. 1In
fact, the Act specifically reguires that the ASWCC develop a

comprehensive groundwater protection program which shall include

21 Ark. Code Ann. § 15-22-909(3).
22 Ayk. Code Ann. § 15-22-909(2).

123 ark. Code Ann. § 15-22-902, 909(a).
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among its elements "the classification of groundwater and
establishment of groundwater criteria and standards” and the
"management of groundwater pursuant to this subchapter." which
may include the issuance of water rights.'® This broad
authority, read in conjunction with the powers enumerated in the
Act to "promulgate rules and regulations for groundwater
classification and aquifer use, well spacing, issuance of
groundwater rights,"'® implies that it was intended that the
ASWCC have broad authority to protect groundwater and that this
authority not be limited to the water rights program per se.
And, the fact that the section of the Act which limit's the
powers of the ASWCC place some restrictions on when the
Commission could reduce or limit the withdrawal from existing

wells, suggests that such power otherwise exists.'?®

For example,
the Commission may not reduce or limit the withdrawal of water
from existing wells with rights "grandfathered" unless
alternative supplies are available, or could be made available at
a cost no greater than the operating costs of the wells

7 and, no such limitation or reduction

(including depreciation).'?
in withdrawal can be made for any holder of a water right who has
either reduced use of groundwater (after 1986) by 20% by

institution of water conservation measures Or conversion to

124 prk. Code Ann. § 15-22-906.
25 Ark. Code Ann. § 15-22-904.
126 pAyk. Code Ann. § 15-22-905.

27 ayrk. Code Ann. § 15-22-905(1).
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surface water supplies or has implemented a water conservation
plan employing generally accepted water conservation practices

8 likewise, no regulation of

approved by the Commission.'
withdrawal is authorized for either low volume wells (less than
50,000 gallons per day) or individual household wells used
exclusively for domestic use.'®

Subject to these specific limitations on the powers of the
Commission, and the "grandfathered" rights provisions, a
groundwater protection program developed by the Commission could
regqulate and/or restrict withdrawals of groundwater. While these
limitations on the powers of the Commission would certainly
affect the Commission's ability to restrict withdrawals, the
greater impediment to any effective regulatory program may be the
"grandfathered" rights provisions themselves.

once a regulatory program is implemented the Act requires
withdrawals from existing wells or construction of new wells to

be under a "water right," essentially a permit.'®

The process
for issuance of water rights requires that users of water from
wells existing at the time the regulatory program is implemented
apply within one year for the issuance of a "water right." Such
a right is fully recognized, based on the average quantity

withdrawn, applied to beneficial use and reported during the past

three years. Some flexibility exists to allow earlier reports to

28 prk. Code Ann. § 15-22-905(2).
29 ark. Code Ann. § 15-22-905(3)&(4).

130 Ark. Code Ann. § 15-22-909(4).
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be used in calculating the three year average where the reported
use levels are "significantly below normal use levels."'

In addition, any new wells constructed during the first year
of initiation of the regulatory program are likewise
ngrandfathered" based on the amount requested.'® These
"grandfathered rights" provisions, read in conjunction with the
limitations on Commission powers, means that reduction or
limitation of withdrawals from users from wells existing at the
time the regulatory program is implemented could occur only in
limited circumstances -- none at all unless alternative surface
supplies are available or can be made available at a cost no
greater than the operating costs of the person's wells. And, if
the user demonstrates a reduction of 20% in the use of
groundwater by implementation of water conservation measures or
conversion to surface supplies or if the user has implemented a
water conservation plan employing generally accepted water
conservation practices approved by the Commission no reduction or
limitation of withdrawals may be required.'®® These latter
limitations on regulatory authority would also apply to those who
were "grandfathered" because the wells were constructed within
one year of implementation of regulatory authority and new
applicants.

These limitations on any regulatory program are tempered

31 Ark. Code Ann. § 15-22-910(a) (1).
82 Ayk. Code Ann. § 15-22-910(a) (2).

33 Ark. Code Ann. § 15-22-905.
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somewhat by the concluding language in the section on issuance of
groundwater rights which suggests that any water rights issued
are "subject to review and modification by the commission."'*
Any such modification would apparently be subject to the

limitations or reductions in withdrawals described above.

Question 2. What is the state's present authority relative to
nonriparian water use, allocation limits, minimum instream flow
requirements, and diversion of White River water?
A. Elimination of "Place of Use" Restrictions
To allow for more efficient utilization of surface water in
Arkansas the 1985 Act allows transfers of water to nonriparian

5 The legislation does not

land under specified conditions.®
mention "interbasin" transfers as such, but permits
"transportation of excess surface water to nonriparians.”"'™ No
restrictions are placed on transfers outside the watershed.
Also, one of the factors to be considered by the Soil and Water
Conservation Commission in determining whether excess surface

water is available for transportation to nonriparians is the

"future water needs of the basin of origin."'™ 1In addition, the

definition of Yexcess surface water" refers to "that amount of

water available on an average annual basis from any watershed . .

34 Ark. Code Ann. § 15-22-910(d).
135 1985 Ark. Acts 1051.
136 Ark. Code Ann. § 15-22-304(a).

37 Ark. Code Ann. § 15-22-304(b) (5) (emphasis added).
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.".1% (clearly, the legislature considered interbasin transfers
in the authorization of transportation to nonriparian land. This
authorization is consistent with the recommendation of the 1981
Water Code Study Commission which based much of its work on the
premise that interbasin transfers should be allowed.'®

The implementing rules of the Soil and Water Conservation
Commission explicitly recognize the two possible types of
nonriparian uses and set out separate but parallel procedures for

approval of interbasin and intrabasin transfers.'®

For purposes
of the interbasin transfer rules, the State is divided into five
basins: Arkansas River Basin, White River Basin, Delta Basin,

' The interbasin

Ouachita River Basin, and Red River Basin.'
rules would be applicable to transfers from one of these basins
to another. The intrabasin transfer rules would be applicable to
any transfers within these basins. This administrative
determination of the physical limits of a basin resolves a
problem which courts must confront in considering the watershed
restriction of the riparian doctrine. For purposes of the

riparian doctrine, a transfer from one tributary of a major

stream to another is usually considered as "beyond the

38 Ark. Code Ann. § 15-22-304(b) (emphasis added).

139 gee Minutes of the Water Code Study Commission (Nov. 5,
1981) .

40 Rules § 304.1-.16 (intrabasin);  id. § 305.1-.20
(interbasin).

4 14. § 305.1.
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watershed."'¥? Designating in advance which transfers are
considered interbasin transfers alleviates the difficulty of
resolving this question as disputes arise.

Of particular concern in authorizing interbasin transfers is
the question of damage to the originating basin and, in
particular, the tributary that is the point of origin of the
diversion. The 1985 Act specifies that the Commission is to
consider the environmental impact of a proposed transfer --
presumably in both the originating and receiving basin.'™ 1In
addition, the legislation directs the Commission to evaluate
every proposal in terms of the availability at reasonable cost of
alternative sources of water, along with the nature and extent of

4 Before a

the impact of the transfer on other water uses. '
proposed interbasin transfer can be approved the agency rules
require a determination of the supply of water available in the
basin of origin as well as whether there are shortages in the

receiving basin.'®

The proponent must prove that "no significant
damages should result to the basin of origin as a result of the
proposed transfer."'® The application may be approved with

special conditions to protect the environment of the "watershed"

142

Johnson & Knippa, Transbasin Diversion of Water, 43 Texas
L. Rev. 1035 (1965).

43 Ark. Code Ann. § 15-22-304(c) (2).
144 ark. Code Ann. § 15-22-304(c) (1), (3).
45 pules § 305.5(a), (d).

%6 14. § 305.6(4).
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of origin to "insure against an unacceptable adverse impact of
the transfer on other lawful water uses."' Since the Commission
has already determined the basins in which excess surface water
exists, the apparent intent of the rules is to provide for
protection in the actual area of proposed diversions. This is
implied in the rules pecause the agency is to determine the

amount of excess surface water "at the point of diversion of the

basin of origin."'*

Further, the fact that a Notice of Application for an
interbasin transfer is to be published in the county from which
the diversion would be made (as well as in the receiving county)
implies that the commission's concern at the time of the
application is more localized than the entire basin.'®

Nonriparian intrabasin transfers may be approved under a

© The rules

procedure similar to that for interbasin transfers.'
for intrabasin transfer, however, do not provide for public
notice and less attention is directed toward protecting the point
of origin. The rules do provide that approval is to be granted

only after a determination that the water to be used is "excess"

surface water, that it is for a reasonable and beneficial use,

47 14, § 305.9. The term nyatershed" is defined elsewhere in
the Rules as "[t]lhe drainage area of a stream and its tributaries."
Id. § 301.3(nn). Presumably, the term is used interchangeably with
"basin."

146 13. § 305.5(b) (emphasis added) .

149 § 305.4.

150

2 B

. § 304.1-.16.
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and that the transfer nyill cause no significant adverse
environmental impact."' A provision is included for special
conditions to protect the environment of the watershed of origin
and to insure against an unacceptable adverse impact on other
lawful water users.'?

The place of use restrictions of the riparian rights systen
contribute to inefficient resource use in riparian states.'™ To
avoid challenge of transfers to nonriparian land, legislative
modification of the riparian rights system was necessary. The
1985 Act did this by specifically authorizing nonriparian use
under agency control. The legislation establishes general
guidelines under which these transfers can occur. The Commission
rules detail a procedure for approval of proposals for both
intrabasin and interbasin transfers which appears to offer
protection against environmental impacts and for lawful uses of
water in the originating pasin. By using an agency approval
process the necessity of a procedure for adjudicating claims of
holders of riparian rights affected by the transfers is avoided.
This procedure should éliminate the possibility of a multitude of
lawsuits that might otherwise result from those whose property
interests would be infringed.

B. Administrative Allocation of Water

Another basic tenet of the riparian rights system is that

151 14, § 304.2.

52 13, § 304.6.

153 1evi & Schneeberger, supra note 5 at 443-47.
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riparian landowners can implement a reasonable use at any time.
The co-equal nature of the rights of riparian owners is
i1lustrated in the quote by Wells Hutchins mentioned above.'
This basic concept has meant that courts must allocate
available water in disputes between riparian owners regardless of

when their uses commenced. In Arkansas, Harris v. Brooks'®®

illustrates the necessity of such determinations. There the
conflict was between a lessee of riparian land who conducted a
commercial boating and fishing enterprise on a privately owned
non-navigable lake and a rice farmer who used water from the lake
for irrigation purposes. Because of the unusually dry conditions
in the early 1950s, the water level of the lake was below normal.
continued pumping by the irrigator was found to unreasonably
interfere with another 1awful use even though the irrigation use
had been underway for over twenty years before the boat docks
were constructed.

When competition over uses occurs, as in Harris, the
resolution through adjudication is generally inefficient and
costly. Moreover, because of the delay inherent in the
resolution of conflicts through the courts, this method is
particularly unsuited to situations involving water use. This is

one of the major criticisms of the riparian rights system.'™® As

154 gee gupra n.23 and accompanying text.
155 555 Ark. 436, 283 S.W.2d 129 (1955).

156 National Water Commission, Water Policies for the Future
280-81 (June 1973).
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a result, one of the first steps away from the riparian rights
systenm is the adoption of an alternative decision-making process
for water allocation. This has been done in a number of eastern
states even though they retain other major features of the
riparian rights system. '’

Arkansas's initial movement away from the riparian rights
doctrine occurred in 1957 with the adoption of legislation
authorizing the Soil and Water Conservation Commission to
allocate available stream water during periods of shortage.'®
For many years the commission did not find it necessary to use
this statutory authority -- perhaps because severe shortages were
rare. However, in more recent years disputes over water use
appear to be more common, especially in unusually dry years such
as 1980 or 1988. The commission's failure to adopt procedures
for making allocations under the statute was successfully
challenged in 1981.'%° Following this decision the Commission
adopted new rules which have now been revised to make them
compatible with the 1985 legislation and subsequent

amendments.'®

1. oOrder of Preference

157 I_d-

158 1957 Ark. Acts No. 81 (codified at Ark. Code Ann. §§ 15-22-
205(3), 217).

5% gee, supra, note 76 and accompanying text.

160 pules §§ 307.1-313.2.
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A 1989 amendment to the statute authorizing administrative
allocation attempts to provide additional guidance to the

' The original

Commission in making allocation decisions.'®
allocation legislation provided that the Commission could,'during
periods of shortage, allocate the available water "among persons
affected by the shortage of water in a manner that each of these
may obtain his fair share of the available water remaining in the
stream. . . _n162  pecause a variety of consumptive and non-
consumptive uses might be involved, an effort was made in the
original statute to indicate, by general categories, the order of
preference: (1) sustaining life, (2) maintaining health, and (3)
increasing wealth.'® The 1989 amendment attempts to establish
priority for certain specific uses and amends the language of the
statute to provide for allocation "among the uses" (instead of
"among persons") and substitutes "eguitable portion" for "fair
share."'®® Further, the amendment indicates that, prior to
allocation, water for some needs is to be reserved. These
include (1) domestic and municipal-domestic, (2) minimum

streamflow, and (3) federal water rights.'®

161 1989 Ark. Acts 469 (amending Ark. Code Ann. § 15-22-217 and
other sections).

162 1957 Ark. Acts 81 (codified as amended in Ark. Code Ann.
§ 15-22-217(a)) .

163 prk. Code Ann. § 15-22-217(c).

164 ark. Code Ann. § 15-22-217(a) (as amended by 1989 Ark. Acts
469) .

165 aArk. Code Ann. § 15-22-217(e) (as amended by 1989 Ark. Acts
469) .
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The Commission rules are more specific. Once the reserved
uses are met, allocation by the Commission gives preference in
the following order: (1) agriculture, (2) industry, (3)

hydropower, and (4) recreation.'®

Presumably, all of these

uses are a subcategory of nincreasing wealth" since the two
higher statutory preferences ("sustaining life" and "maintaining
health") are met by the reservation for domestic, municipal-
domestic, and minimum streamflow purposes.

The recent reservation by statute for domestic, municipal-
domestic, and minimum streamflow purposes is consistent with the
earlier declaration that "sustaining life" and "maintaining
health" are to be considered before any other allocations can be
made. This is also consistent, in part, with the generally
accepted view under the riparian rights doctrine that domestic
uses are superior to any other.'® "Domestic" uses as defined in
the rules include use for "ordinary household purposes including
human consumption, Qashing, the watering of domestic livestock,
poultry and animals and the watering of home gardens for
consumption by the household."'® The inclusion of a category of
"municipal-domestic" uses recognizes the distribution of domestic
water by a central distribution system and defines the uses to

include "human consumption, laundry, bathroom facilities, fire

166 pules § 307.4.

167 gee, e.q., Harris v. Brooks, 225 Ark. 436, 283 S.W.2d 129
(1955) .

168 pules § 301.3(q) -



50

1169 These

protection, and the watering of home gardens.
definitions are an effort to recognize these superior uses as
necessary to "sustain life" and "maintain health."

The category of "federal water rights," also a reserved use,
is not defined by statute. In the regulations, however,
reference is made to federal water rights: "There may be some
water over which the United States has a preemptive right that is
superior to rights of others."'

If the effort to recognize federal water rights was an
attempt to meet any demands of the federal government for those
uses traditionally associated with the federal government, such
as interstate compacts and navigation, the statutory language
designating "federal water rights" as a reserved use is
unnecessary because it is already accounted for in another
reserved category, "minimum streamflow." The statutory
definition of "minimum streamflow" includes the quantity
necessary to meet interstate compacts and navigation needs, which
are recognizably "federal" in nature. Fish and wildlife, water
quality, and aquifer recharge needs are also a part of minimum
streamflow and, to a degree, these may be "federal" in nature as

well.'” 1Interestingly, in the rules hydropower is given lower

%9 713, § 301.3(X).
70 14. § 307.7.

7" ayk. Code Ann. § 15-22-202(10) (Supp. 1989). This
definition was incorporated in the Rules, § 301.3(w).
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priority during allocations than industry and agriculture.'?
This could be construed as contradictory to the recognition of
superior federal water rights if federal hydropower projects are
included.

Another possible category of "federal right" was already
recognized in existing legislation; that is, the right to acquire
and use water stored in a federal government reservoir. The
original 1957 legislation granted, "to the extent that the State
of Arkansas can grant that right," the right to acquire absolute
title to water stored in reservoirs created by federal agencies

such as the Corps of Engineers.'”®

The only requirement for the
exercise of such a right is notice to the Commission along with
an annual report of the amount of water withdrawn.'’*

If federal uses for federal facilities and federal lands was
intended to be given reserved status, the granting of these
rights is curious in light of the usual approach which recognizes
that states may allocate their water under state allocation
systems and that these federal uses are subject to state

allocation program requirements.'’®

There is, however, a line of
reasoning that would grant the federal government special

recognition of rights associated with federal lands. This

72 Rules § 307.4.
73 Ayk. Code Ann. § 15-22-218.

74 Ark. Code Ann. § 15-22-218(b)-(d).

'S gsee, e.g., United States v. Rio Grande Irrigation Co., 174

U.S. 690 (1899).
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concept, referred to as a "federal reserved right," is premised
on the theory that when the federal government withdraws land
from the public domain it reserves water rights in appropriated

8 Unless this reserved

water which may be exercised at any time."
right was receiving legislative recognition in Arkansas, it is
not clear what was intended by giving superior recognition to

"federal water rights" beyond those included in categories for

interstate compacts, navigation, and federal impoundments.

2. Riparian vs. Nonriparian Uses
The Commission rules on allocation also attempt to establish
a priority of diversions by granting riparian uses a higher
priority than nonriparian uses.'” This is consistent with the
1969 amendment to the allocation legislation which grants the
Commission authority to make allocations between uses. However,
this amendment also specifically states in language referring to

registration of diversions that the legislation does not operate

76 The reserved right doctrine is usually referred to as the
"Winters Doctrine" from Winters v. United States, 207 U.S. 564
(1908). It has been applied in the western states where large
tracts of federal land have been reserved for uses such as Indian
reservations. The idea is of less consequence in riparian states
because the federal government could assert rights as a riparian,
as necessary. The concept might be extended to argue that the
federal government also has other superior rights as well.

If the constitutionally enacted statute gives an agency of the

United States the power to perform a federal function on any

federal land in any state, . . . and that function requires

the use of water, no state's law can block or limit the use of
the water or the acquisition of a water right.
Trelease, Federal-state Relations in Water Law, National Water
Commission Legal Study No. 5 147 (1971).

77 Rules § 307.4(b).
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"to allow nonriparian use of water to supersede, subordinate or
otherwise take priority or precedence over a riparian right to
divert water from a stream, lake or pond."'® This language was
not eliminated from the statute in 1985, in spite of the explicit
recognition of nonriparian uses. As a result, the allocation
rules continue to give riparian uses a higher priority than
nonriparian uses.

It would appear that all riparian diversions would take
priority during an allocation over all nonriparian diversions
even if the nonriparian use was of a higher preference in the
"order of uses." For example, a riparian recreational use would
apparently be of higher priority than a nonriparian agricultural
use, even though "agriculture" is designated as first in the
"order of uses."

One complicating factor is the provision in the rules that a
riparian landowner who has "not previously diverted water nor
timely registered any previous diversion," shall not be granted
an allocation during shortages (above that required for domestic

9

uses).'’”® The 1969 amendment supports this rule in that it

clearly provides that one is not entitled to be granted any
allocation unless the user has complied with the registration

0

requirements.' Thus, a nonregistered riparian use would receive

a lower preference than allowed nonriparian uses even in light of

78 Ark. Code Ann. § 15-22-215(f).
7 Rules § 307.9.

80 Arx. Code Ann. § 15-22-215(f).
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the original statutory language specifying that registration is
not to operate in a manner which allows nonriparian uses to
"supersede, subordinate or otherwise take priority or precedence

"8 The rules also add confusion on

over a riparian right . .
this point by specifically recognizing that nonriparian uses,
previously authorized by the Commission, may be granted an
allocation during shortages if the use does not interfere with

82 These "enumerated uses" include the

specific enumerated uses.’
reserved categories (municipal-domestic, minimum streamflow, and
federal water rights) and registered riparian users. However,
reference is also made to a section in which one of the
enumerated uses is the "unregistered riparian user." This
language may have been intended to recognize the domestic uses of
the unregistered riparian because the section referred to
actually states: "Any riparian landowner who has not previously
diverted water nor timely registered any previous water
diversions with the Commission, may not be granted any allocation
of water during times of shortage above that required for
domestic use."'®

Unfortunately, this allocation scheme does not clearly
address the actual priority position of the riparian user who has

previously used water but has not registered a diversion. On the

one hand, such a non-registered user is entitled to no allocation

181 _I_d-
82 pules § 307.10.

8 14. § 307.9.
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during a shortage because the legislation requires registration
to be entitled to an allocation. ©On the other hand, the
legislation retains language protecting "riparian rights" and the
rules refer to the person who has "not previously diverted water
nor timely registered" as one who is not entitled to a right to
receive an allocation. The question of where the non-registered
(but previously diverting) riparian user fits into the scheme of
priorities is not addressed. The logical place seems to be ahead
of all nonriparian uses if the statute is to be given any

continued authority.
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The allocation system can best be illustrated,
schematically, as follows.

uses under 325,900 gallons
per water year
diffused surface water
water previously captured
water in exclusion ownership usable without allocation
water from tail water recovery
non-consumptive use
diversion from intermittent streams
water captured under permit

domestic and municipal-domestic
minimum streamflow
interstate compacts
navigation
fish and wildlife
water quality
aquifer recharge
federal water rights

reserved uses prior
to allocation

riparian (registered)
agriculture
industry
hydropower
recreation

riparian (non-registered, but previously used) ?

nonriparian intrabasin
agriculture
industry
hydropower
recreation

nonriparian interbasin transfer
agriculture
industry
hydropower
recreation

interstate
agriculture
industry
hydropower
recreation

riparian (non-registered, not previously used)
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3. Water Usable Without Allocation

Another interesting aspect of the allocation system is the
Commission's effort to exclude certain categories of use from the
allocation rules altogether. The rules contain a list of "water
usable without allocation."'® These include:

(a) Diversions by any persons of less than 325,900 gallons

(1 acre-foot) of water in any water year. (b) Water

captured by tailwater recovery systems. (C) Water diverted

from lakes, ponds, reservoirs or springs in the exclusive

ownership of one person. (d) Water previously captured

whether transmitted by ditch, channel or pipe. (e) Water

diverted from intermittent streams. (f) Diffused surface

water. (g) Water captured by instream pit reservoirs, dams

constructed pursuant to a lawful permit, or low water weirs

and water stored in federal impoundments. (h) Non-
consumptive usage.'®

One of these exclusions is drawn, in part, from the
legislation which exempts from registration water diversions from
natural lakes or ponds in the exclusive ownership of one
person.'®® Thus, it would be difficult, if not impossible, for
the Commission to make allocations to these users because they
are not required to be registered. The rules permit usage
without an allocation "from lakes, ponds, reservoirs br springs
in the exclusive ownership of one person."187 The registration

exemption in the statute extends only to natural lakes or ponds

8

and does not mention reservoirs or springs.'®® It is not clear

84 14. § 307.2.

185

I

86 aArk. Code Ann. § 15-22-215(a).
187
Rules § 307.2(c).

'8 Ark. Code Ann. § 15-22-215(a).
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how man-made lakes or ponds fit, although some of these uses
would, presumably, be included in other categories usable without
allocation; for example, water captured in dams, previously
captured, or diffused surface water.

"Water captured by instream pit reservoirs, dams constructed
pursuant to a lawful permit, or low water weirs and water stored
on federal impoundments" presents an interesting amalgamation of

 piversions from

types of water usable without allocation.'®
these forms of capture could, presumably, result in conflicts
between riparians users. It would appear that these rules would
reward some riparians at the expense of others. However, this
"exclusion" from the allocation procedures must be read in light

of the dam construction permit legislation.'®

This legislation
requires a permit to impound water for any purpose.'®® One of the
conditions required before a dam permit can be issued is that it
not affect downstream riparians or instream flow
requirements.'%?

Dams constructed under the permit statute must be
constructed to impound only "surplus" surface water. 1In addition
they must provide for discharge each day of a quantity to be

fixed by the Commission which will preserve "from time to time,

below the dam, the flow of any stream involved at a rate designed

89 Rules § 307.2(9).
9 Ay . Code Ann. §§ 15-22-210 to 214.
9" Ark. Code Ann. § 15-22-210.

%2 Ark. Code Ann. § 15-22-210(1).
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to protect the rights of any lower riparian owner, and the fish

n n193

and wildlife dependent thereo Dams must also be constructed

so as to impound water only on land owned or occupied by the

9%  permits are not required for a dam which impounds

applicant.
less than fifty acre feet of water or is of a height less than
twenty-five feet.'® The legislation also excludes dams "the
height of which is at or below the ordinary high water mark on
the stream."'® Further, the original legislation gave an
exclusive right to the person constructing the dam to take water
from the reservoir created, subject to the obligation to
discharge water as specified in the permit.'?’

The rules also allow water stored in federal impoundments to

8

be used without allocation.'® This exclusion is consistent with

the 1957 legislation which granted a right to acquire absolute
"title to and use for any purpose" of water stored in any federal

199

impoundment. Certain conditions are specified but, for the

most part, notice to the Commission of any contract with the

193 I_d-.
% Ark. Code Ann. § 15-22-210(3).

195 Ayk. Code Ann. § 15-22-214(a) (as amended by 1989 Ark.
Acts. 685).

% Ark. Code Ann. § 15-22-214(b).
97 Ark. Code Ann. § 15-22-216.
9% pules § 307.2(9).

99 Ark. Code Ann. § 15-22-218(a).
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federal government is the only real requirement.?® The
legislation recognizes the lesser position of the state by
granting the right "to the full extent that the State of Arkansas

n201  pederal impoundments, it seems, can be

can grant that right.
the subject of state regulation only to the extent that the
federal government would yield to state authority.?%?
Furthermore, while the federal government has left allocation of
water to state law, it applies only after federal needs have been
preserved. 2

The rules, however, go beyond permitted dams and federal
impoundments and grant a superior position to those taking water
from streams where the water is captured by "instream pit

n204  These types of water

reservoirs" and "low water weirs.
capture can be constructed without a permit for dam construction.
Although the rules for allocation allow use of such water without
allocation, these uses could be construed as an interference with
other riparian owners' rights to receive an equitable share of
the water in a given stream. 1In a recent chancery court case

involving a low water weir, the court ordered the person who had

constructed the weir to either lower it or cut through it to

200 Ark. Code Ann. § 15-22-218(b).

20" Ark. Code Ann. § 15-22-218(a).

202 see supra notes 170-176 and accompanying text.

23 gsee Trelease, Federal State Relations in Water Law,

National Water Commission Legal Study No. 5, 147 (1971).

204 Rules § 307.2(g).
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allow a reasonable share of the water to move downstream. The
Commission declined to exert authority in that case under
allocation rules similar to the present ones.?%
Another interesting exclusion from the allocation rules is

1206

the taking of water from "intermittent streams. "Intermittent

streams" are defined in the rules as those "whose flow is

seasonal in nature and does not flow continuously."?%

Perhaps,
the logic of excluding these streams from the allocation rules
entirely is that they may not even be considered "watercourses"
under the riparian doctrine. As a result, owners of land along
these "streams" would not be prohibited from taking water from
them under the riparian rights system. In addition, becauseAsuch
streams would contain flow only during seasons in which shortages
were unlikely, the allocation procedure would never come into
play.

The rules allow unallocated use of diffused surface water,
water previously captured, and water captured by tailwater

8

recovery systems.?® None of these uses would require

registration because they do not involve water diverted from

205 aykansas Land & Cattle Co. v. Pickens, No. CH-85-74-2(AC),
slip. op. (Chicot County Ark. Ch. Ct. July 20, 1985).

206 Rules § 307.2(e).

207 19, § 301.3(u). A notation is added that it is the "intent
of the Commission to define intermittent streams by a statistical
method once sufficient stream flow data is available at the
conclusion of the 'Low flow characteristics of Arkansas streams
study.'" Id.

208 14. § 301.2(f), (d), (b).
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streams. Interestingly, the definition of "diffused surface
water" in the rules differs from the definition found in the
legislation. According to the legislation relating to
allocations and dam construction, "diffused surface water" is
that "occurring naturally on the surface of the ground other than

s." 209

in natural channels, lakes, or pond The rules extend this

definition to include water on the surface of the ground "other
than in natural or altered stream channels, lakes or ponds."?!°
Under either definition the clear intent is to exclude water that
is not in streams from the allocation rules. In both the
legislation and the rules, the definition of "stream" excludes a
"depression, swale, or gully, through which diffused water
flows."?'"' The exclusion of diffused surface water from other
allocation rules is consistent with its exemption from
registration requirements.?'

By excluding water previously captured and water captured by
tailwater recovery systems from allocation,?® the rules recognize
that diverters should be encouraged to conserve water by
arranging for its capture in times when adequate supplies exist
and, when possible, by re-using water in those irrigation systems

that can accommodate recovery and reuse.

209 Ark. Code Ann. § 15-22-202(5).

210 pyles § 301.3(m) (emphasis added).

21" Ark. Code Ann. § 15-22-202(2); Rules, § 301.3(3jj).
2'2 Rules § 302.2(c).

23 14. § 307.2(b), (4).
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The rules also allow diversions of less than 325,900 gallons
(one acre-foot) of water in any water year to be made without
allocation.?'® This is consistent with the exemption from

5

registration of these diversions.?' However, the registration

legislation contains no such exemption.?'®

4. Procedure for Allocation

The procedure for allocation may be instituted by any person
affected by the shortage or by the Commission on its own
initiative.?” The rules outline a detailed notification
procedure?'® which complies with the statutory requirement of
"notice and hearing."?’ oOnce it has been established, after
proper notice and a hearing, that the allocation is appropriate,
the amount to be allocated is expressed as a percentage of
available water on a daily basis under varying levels of
flow.2® A streamflow staff gauge may be used at the point of
diversion to indicate permissible levels including an indication

of the minimum streamflow below which diversions may not continue

24 149, § 307.2(a).

25 19, § 302.2(a).

216 ark. Code Ann. § 15-22-215(a) exempts from the registration
requirements only diversions from natural lakes or ponds in the
exclusive ownership of one person.

217 pules §§ 308.1 to 310.1.

28 713, §§ 308.1 to 309.8.

218 ark. Code Ann. § 15-22-217(a).

220 pules § 311.1.



64

' In cases of

except for domestic or municipal-domestic use.?
emergency the Commission may shorten the time frame for
determination of allocation and may modify predetermined
allocations for nonriparian transfers to minimize the effects on
public health, safety, or welfare.?”

The ASWCC included in the rules a provision for a
"predetermined allocation plan." The purpose is to determine, in
advance, what allocations should be made if a water shortage
occurs so that allocations could be implemented immediately.

This is apparently intended to be developed on a trial basis in
one watershed.?®® The development of such a program for the White
River is the selected study area.

Agency administered allocation systems for water have the
potential of resolving conflicts in a timely and cost-effective
manner. However, agency decisionmaking mechanisms must offer
requisite constitutional safeguards, such as due process, and
ultimately an appeals process is necessary in order to subject
agency decisions to judicial review. This right is recognized in
the rules where the agency appeals process is incorporated by

reference.?*

The allocation legislation specifies that any
person affected by rule, regulation, or order may obtain review

in circuit court of the record that was made in the hearing.

21 14 § 311.1, .4, .5.
222 14, §§ 311.1, 313.2.
223 pules § 304.14, 305.18.

224 149. § 309.8.



65

Question 3. Existing legislation has defined excess flow on an
annual basis. Is there any legislation that defines excess flow
for nonriparian use? Does excess flow for nonriparian use always
exist when the flow is above the minimum flow set by the state?

The 1985 Act mandated that the Soil and Water Conservation
Commission do the following: Complete an inventory of water
needs in the state, define critical water areas, define the term
nexcess surface water," establish minimum streamflows, indicate
where excess surface water areas exist, and develop guidelines
for the evaluation of any proposed transfers of water.?® The
legislation authorized the Commission to allow the transportation
of excess surface water to nonriparian land (intrabasin or
interbasin) in cases where a determination is made that excess

surface water exists.??®

For purposes of this legislation "excess
surface water" means twenty-five percent of that amount of water
available on an average annual basis from any watershed above the
amount necessary to satisfy the following: (1) Existing riparian
rights as of June 28, 1985; (2) water needs of federal water
projects existing on June 28, 1985; (3) the firm yield of all
reservoirs in existence on June 28, 1985; (4) maintenance of
instream flows for fish and wildlife, water quality, and aquifer

recharge requirements; and (5) future water needs of the basin of

origin as projected in the State Water Plan developed pursuant to

225 ayk. Code Ann. § 15-22-301.

226 pyk. Code Ann. § 15-22-304.
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Act §§ 15-20-207 and 15-22-501 et seq.?” 1In addition, the
legislation places restrictions on the transportation and use of
water outside the state by requiring a study by the Soil and
Water Conservation Commission and a recommendation to the General
Assembly as to whether the transfer would be in the public
interest. The General Assembly's approval and an interstate
compact is required in order to carry out such transfers.?®

Following the adoption of the legislation in 1985 the
Commission has developed new rules for the utilization of excess
surface water. In the process, the Commission developed rules
that would incorporate the rules for allocation of surface water
during periods of shortage with the overall surface water
diversion and transfer authorization rules.

Under these rules, a nonriparian owner may divert excess
surface water to nonriparian land upon approval of the Commission
if the water will be applied to reasonable and beneficial use and
if the diversion will cause no significant adverse environmental
impact.?®® When the transfer is interbasin the Commission also
must take into account the protection of the watershed of the
basin of origin and to insure against an adverse impact of the

0

transfer on other lawful water users.®® Surface water transfer

227 ark. Code Ann. § 15-22-304(b).
228 pArk. Code Ann. § 15-22-303.

228 Rules § 304.2-304.16 (intrabasin) ; 305.1-305.20
(interbasin).

230 14. § 305.6



67
permits may be issued for a fixed period of up to fifty

1

years.?®' The permit may be canceled if the water is used for

purposes other than that stated in the permit or if more water

d 232

than authorized is diverte The applicant may be given up to

two years form the date of the issuance of the permit to develop

3 When the use is to be

the ability to make the water transfer.®
for irrigation the permits are considered to run with the land
and can be assigned only to a subsequent owner or lessee of the
land and may not be sold separate and apart from the land
itself.%*

As a part of the Arkansas Water Plan the Commission has
calculated "excess surface water" for each of the five major
basins of the state. In doing so, the agency projected existing
riparian uses, along with instream flow requirements for fish and
wildlife, and navigation to the year 2030. These needs were
subtracted from the average annual flow and the mandated twenty-
five percent figure was used to calculate the "excess." Using
that procedure, the Ouachita Basin has some 725,000 acre feet per
year of excess water; the Red River Basin 1,100,000 acre feet;
the White River Basin 1,700,000 acre feet; the Arkansas River

Basin 2,700,000 acre feet; and the Delta BRasin 4,100,000 acre

21 14, § 304.7, 305.10.
22 134, § 304.11; 305.15.
233 14. § 304.12, 305.16.
24 149, § 304.13, 305.17.
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feet.®®

The Commission also designated certain areas of the state as
neritical surface water areas" -- those which presently have
serious surface water supply problems. These problems are the
result of off-stream water withdrawals, water quality
degradation, or water management constraints.?®®

Designation of excess surface water and critical surface
water areas is the first step in implementing a system to permit
transfers of water to nonriparian land. The rules of the agency
detail the procedures for autherizing either an intrabasin or

interbasin transfer and, for that matter, an interstate transfer.

Question 4. when stages on the White River reach a determined
level (minimum flow requirement) will agricultural irrigation,
navigation, fish and wildlife, and water quality interests
compete on an equal basis and share the pain?

The most controversial part of the Commission's authority
surrounds its mandate to establish minimum streamflows. 1In its
rules the Commission has defined "minimum stream flow" to be:
"The quantity of water required to meet the largest of the
following in-stream needs as determined on a case by case basis:

(1) aquifer recharge, (2) fish and wildlife, (3) interstate

235 arkansas Water Plan at 25.

2%6 14. at 20-21. This includes a portion of the Project Area
within the Delta Basin.



69
compacts, (4) navigation, and (5) water quality."®’

The 1985 legislation, as amended in 1989, specifically
provided that the Soil and Water Conservation Commission is to
nestablish and enforce minimum stream flows."?® In making
determinations of whether excess surface water is available to be
transferred to nonriparians the Commission is to consider
"[m]aintenance of in-stream flows for fish and wildlife, water

. 1239 In

quality and aguifer recharge requirements. .
establishing minimum streamflows the commission is to notify the
Arkansas Game and Fish Commission, the Arkansas Pollution Control
and Ecology Commission and "any other interested state boards and
commissions" prior to the establishment of minimum

240 poth the Game and Fish Commission and the

streamflows.
Pollution Control and Ecology Commission must file written
comments. The agency is to follow procedures for rulemaking,
including notice and public hearings.?"

The 1989 legislation added "navigation" and "interstate
compacts" to the list of instream uses considered part of the

definition of "minimum stream flow."?*? Although this amendment

changes the definition section of the allocation statute, the

27 Rules § 301.3(W).

238 prk. Code Ann. § 15-22-222.

239 19, § 15-22-304(b) (4).

240 74. § 15-22-222(b)(1).

241 14, § 15-22-222(b)(2), (c).
242 79, § 15-22-202(6) .
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addition must be intended to apply to all areas of water policy.
Further, the rules indicate that maintenance of minimum
streamflows for the major river basins is included in determining

3 In the Arkansas Water

what constitutes excess surface water.?
Plan, the Commission indicates that because of significant
differences between streams in the different ecoregions, the same
procedures for determining instream flow requirements would not
be applicable to all streams. Likewise, a given percentage of
flow would not be appropriate for all streanms.?*

The designated minimum streamflow levels in the Arkansas
Water Plan come from recommendations of agency staff from the
Department of Parks and Tourism, Game and Fish Commission, and
the Department of Pollution Control and Ecology. These agencies
were particularly concerned that the Arkansas Water Plan should
recognize and protect instream uses before withdrawals for
offstream uses occur. The Commission adopted the recommended
jevels to determine whether excess surface water exists for
purposes of nonriparian transfers.

The allocation rules classify instream uses ("minimum stream
flow") as a reserved use, along with domestic and municipal-
domestic uses and federal water rights, prior to allocations for

5

other uses and needs.?®*® This would appear to meet the objectives

243 14, § 301.3(R).

244 prkansas Water Plan at 17. Fish and wildlife requirements
were computed using 60% of mean monthly flow for November through
March; 70% for April through June and 50% for July through October.

245 pules § 307.4.
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of the concerned agencies to protect those minimum levels before
any allocation occurs. However, the utilization rules make no

effort to develop specific minimum instream flow levels.

These
will apparently be developed on a case by case, site specific,
basis as indicated in the Arkansas Water Plan.

The importance of the establishment of minimum streamflows
on the White River to agricultural irrigation interests comes
about in two ways. First, minimum streamflow maintenance is one
element that must be considered in determining whether excess
surface water is available for the purpose of nonriparian
transfer. Second, minimum streamflow uses are considered a
"reserved use" which must be recognized before allocations are
made during a period of shortage.

Under the ASWCC authority to permit the transfer of excess
surface water to nonriparians, only 25% of the excess on an

7 Flows for

average annual basis may be available for transfer.?
fish and wildlife, water quality, aquifer recharge, navigation
and interstate compacts must be taken into account.?® While the
apparent intent was to deal with interbasin transfers in making
this determination, the legislation refers to transfers from "any

watershed" and both the interbasin transfer rules and the

intrabasin transfer rules refer to minimum streamflow

246 pules "Subtitle III Minimum Stream Flow [Reserved]".
247 pArk. Code Ann. § 15-22-304.

248 ark. Code Ann. § 15-22-304(4); Rules § 301.3(R).
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monitoring.?*

Under the monitoring procedure a staff gauge is to be placed
in the stream at the point of diversion. While the water level
is in a "green zone," the normal diversion lend, riparian and
nonriparian permittees may divert water. When the water is at or
below the "red zone," the minimum streamflow level, all
diversions except those for domestic and municipal domestic uses

© aAn intermediate zone, the "yellow zone" or

are to cease.?®
allocation level indicates a level in which water usable without
allocation or water allocated under the allocation procedure may
be diverted.?'

This monitoring is to aid in coordinating the allocation of
water during periods of shortage. Once the allocation procedure
is implemented, either by petition by any person eligible to
receive an allocation upon the Commission's own initiative, an
allocation plan will be implemented by Commission orders to the
affected persons.??

The allocation plan will express each individual allocation
as a percentage of available water under varying levels of flow

on a daily basis. Each diverter will be assigned an allocation

based on allowable daily pumping expressed both as a percentage

249 pryx. Code Ann. § 15-22-304; Rules § 304.15, 305.19.
250 Rules § 304.15.

251 14. The rules also refer to another category, ambiguously

called "water lawfully diverted that has not yet become subjected
to reduction by allocation" as available during this stage.

252 Rules § 309.6.
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and as a quantitative measure with appropriate reference to the

3 If minimum daily pumping allocations are

staff gauge reading.?
not exceeded, no restrictions apply to the time or rate of
pumping.?*

The allocation rules place agriculture in the highest
"priority of water use" category, above industry, hydropower and
recreation. Nonriparian intrabasin transfers are subordinate to
riparian diversions but have a higher preference than nonriparian
interbasin transfers. Out-of-state transfers are last in the
order of preference. All such uses are subject to reserved uses,
and uses and water usable without allocation.?®® While it is the
apparent intent of the Commission to make allocations within
categories (e.g., nonriparian intrabasin transfers) on a "first
in time, first in right" basis, this is not stated explicitly in

the rules.

Question 5. What is the financial and legal capability of the
White River Regional Irrigation Water Distribution District
(WRRIWDD)?

a) Existing

b) Required to sponsor project: WRRIWDD proposes to
finance the project and its operation and maintenance through the

sale of water or the levying of a tax for assessed benefits.

253 Rules § 311.1.
254 pules § 311.7.

255 pules § 307.4.
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c) What procedures are required to empower WRRIWDD to take

and sell water from the White River?

5a) Existing Capacity

Special governmental districts have been utilized for a
variety of public purposes for over 100 years. Their use has
proliferated, particularly as a means of supplying water for both
urban and agricultural uses. Improvement districts have been
among the most common such entities in Arkansas as a means of
providing basic services to citizens. These districts flourished
in the late 19th century in part due to limitations placed on
county and local governments in the 1874 Arkansas Constitution
(prior to the adoption of Amendment 55). The districts,
described as "quasi-governmental” of special or limited powers.
Oné of the earliest uses of the concept for water supply purposes
was California's Wright Act, adopted in 1887, which provided for
the formation of special water districts with the authority to
issue bonds and to include a compulsory property assessment
against property in the district which benefited, directly or
indirectly, from the function of the district.

This Act was challenged on constitutional grounds in

Fallbrook Irrigation Dist. v. Bradley.?®® The challenge was

focused on the compulsory taxation feature of the district. 1In
upholding the legislation in all respects the U.S. Supreme Court

deferred to state legislatures in determining that such districts

2% 164 U.S. 112, 17 S. Ct. 56 (1896).
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benefited the agricultural economy and, thus, the public
generally. (The Wright Act allowed assessment against town lots
which received no water but benefited indirectly by the
development of agricultural irrigation.) The court stated:
To irrigate and thus bring into possible cultivation these
large masses otherwise worthless lands would seem to be a
public purpose and a matter of public interest, not confined
to the landowners, or even to any one section of the State.
The fact that the use of the water is limited to the

landowner is not therefore a fatal objection to this
legislation. It is not essential that the entire community

»

or even any considerable portion thereof should directly

enjoy or participate in an improvement in order to

constitute a public use.?’

The use of irrigation districts was further encouraged by
federal reclamation law. In a period of 20 years special
districts became the primary contracting entity between farmers
and the federal government. In 1926 special water districts were
recognized as the exclusive method of participation in federal

8 The concept of contracting with such

reclamation projects.?
special districts as a means of supplying water was carried

forward in the federal Watershed Protection and Flood Prevention
Act?® which became the impetus for Arkansas to adopt two versions
of special districts -- those authorized by Act 329 of 1949, the

Arkansas Irrigation, Drainage and Watershed Improvement District

Act?® and those in Act 114 of 1957, the Regional Water

257 17 5. Cct. at 64.

258 comment, "Desert Survival: The Evolving Western Irrigation
District," 1982 Ariz. St. L.J. 377.

258 16 U.S.C. § 1001-1007.

260 pyk. Code Ann. § 14-117-101 to 427.
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Distribution District Act.?®
The nature of these types of districts was described by the

Eighth Circuit in Drainage Dist. No. 2 V. Mercantile-Commerce

Bank & Trust Co.2%? dealing with an Arkansas local improvement

district:

(In Arkansas], local improvement districts and their
commissioners are governmental agencies created as quasi
public corporations deriving their powers directly from the
Legislature and exercising them as the agent of the property
owners in the district whose interests are affected by the
duties they perform. They exercise no governmental powers
except those expressly or impliedly granted by the
Legislature. They are not political or civil divisions of
the state like counties and municipal corporations created
to aid in the general administration of the government . 2%

The question was previously addressed by the Arkansas

Supreme Court in Drainage District No. 7 of Poinsett County v.

Hutchins.?%

In evaluating the nature of a drainage district the
court emphasized that such districts have only such powers as are
expressly or impliedly conferred on them by the statute
authorizing their formation. They were called governmental
agencies created as "quasi public corporations" which exercise
their powers as agents of the property owners whose interests are
affected by the duties performed by the district.

How do special water districts acquire water for

distribution? This question has been addressed by a variety of

26" Ayk. Code Ann. § 14-116-101 to 406.
262 184 Ark. 521, 42 S.W.2d 996 (1931).
263 184 Ark. at 530.

264 535 Ark. 513, 360 S.W.2d 750 (1962).
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approaches. Some states provide that districts may hold formal
title to water rights with the users holding only an equitable
interest in the water itself. Others deem the landowners to hold
the actual rights with the districts designed to deliver the
water while holding title to the diversion and distribution
facilities. Some give the districts considerable power to
allocate and distribute water. The important consideration is
the purpose for which the legislation permits formation and
operation of the district and the powers granted by the basic
legislation.?®®

As a public nonprofit regional water distribution district
the WRRIWDD is authorized to fulfill broad purposes under the
Act. These purposes include the acquisition of water not only
from reservoirs created by dams constructed "by or under the
direction" of the U.S. Army Corps of Engineers but also from
wells, lakes, rivers, tributaries, or streams of or bordering the
state.?® Acquisition of water, water storage facilities and
storage of water is also authorized in either projects of the
U.S. Army Corps of Engineers or by the water district itself with
financing from the USDA under the Watershed Protection and Flood
Prevention Act "or other federal law."?®” In addition, the
district may be involved in purification, treatment and

processing of water, in furnishing water to persons desiring it,

265 1982 Ariz. State L.J. at 409-410.

266 pyx. Code Ann. § 14-116-102(1).

267 ark. Code Ann. § 14-116-102(2).
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in installation and operation of transportation facilities and in

the transportation and delivery of water itself.?®® 1In Lyon v.

White River Grand Prairie Irrigation District?®® the Arkansas

Supreme Court interpreted the purposes section of the district
legislation to include the establishment of such districts for
agricultural or other purposes as well. The furnishing of
irrigation water is clearly contemplated by the legislation,
according to the court. In fact, the court order creating
WRRIWDD includes specific reference to irrigation water and the
name of the district was changed, upon recommendation of the

° The "powers" section

ASWCC to reflect the irrigation purpose.?’
of the Act is quite broad and was amended in 1989 to strengthen
the authority of a district to carry out the purposes for which
it was formed.?' Among the powers important in carrying out the
water distribution function are those allowing such districts:

(1) to acquire absolute title to water from reservoirs or
other water sources created by or under the direction of the U.S.
Army Corps of Engineers or by the district with financial

assistance of the USDA and to use this water for any purpose;

(2) to acquire water storage and withdrawal rights in the

268 Ark, Code Ann. § 14-116-102(3)-(6).

269 587 Ark. 286, 664 S.W.2d 441 (1984).

270 gee, "Report of the Arkansas Soil and Water Conservation
Commission" (June 11, 1984), In the Matter of the Establishment of
the White River — Grand Prairie Irrigation District, Circuit Court
of Arkansas County, Civil No. 80-63.

21" park. Code Ann. § 14-116-402.
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same manner;

(3) to transport, distribute, sell, furnish, and dispose of
the water from whatever source desired to any person at any
place;

(4) to regulate, define and control the rate and location of
.any withdrawal or transfer of water, in natural or manmade
channels, which is "owned, acquired, or developed by the
district;"

(5) to construct, erect, purchase, lease as lessee and in
any manner acquire, own, hold, maintain, operate, sell, dispose
of, lease as lessor, exchange and mortgage any facilities (and
nproperty rights") as '"necessary, convenient, or useful."??

The district also has broad powers to assist customers in
preparation of their premises for the use of water; and to deal
with both real and personal property including easements and
rights-of-way.??

In addition, in connection with the acquisition,
construction, improvement, operation, or maintenance of its
transportation and distribution facilities, the district is
authorized to use the bed of any stream, "without adversely
affecting existing riparian rights." This right also extends to
public property such as highways, rights-of-way or easements and

tax-forfeited land.?*

272 pyk. Code Ann. § 14-116-402(3) and (4).
273 ayx. Code Ann. § 14-116-402(4), (5) and (6).

274 prk. Code Ann. § 14-116-402(9).
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5b) Required to sponsor project:

The WRRIWDD was established pursuant to Act 114 of 1957, the
"Regional Water Distribution District Act."?5 It was anticipated
that such districts would be organized and created to contract
with the United States to make use of water supply from
multipurpdse reservoirs constructed by the Corps of

6 These districts were empowered to acquire title to

Engineers.?
water in such reservoirs or other water sources created by the
construction of multipurpose dams: to "transport, distribute,
sell, furnish, and dispose" of this water to any person at any
place.?”’

Since the primary purpose was water distribution, it was
anticipated that the districts would generate revenues from
"rates, fees, rents or other charges" for water and services of
the district.?®

These districts, unlike those authorized by the "Arkansas
Irrigation, Drainage and Watershed Improvement District Act of
1949" Act 329 of 1949,2%° were given no authority to levy
assessments on the basis of benefits derived by lands within the

district nor to levy taxes on the amount of the assessment of

benefits thereon. The only authorized source of revenue appears

275 ark. Code Ann. 14-116-101 to 406.

276 Ark. Code Ann. 14-116-102.

278 ark. Code Ann.

§
§

277 Ark. Code Ann. § 14-116-402(3).
§ 14-116-402(13) and 14-116-404.
S

279 Ark. Code Ann. 14-117-101 to 427.
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to be from the sale and distribution of water.

5c) Procedures to take and sell water from the White River

As discussed in Questions 2 and 3 the ASWCC may authorize
the intrabasin transfer of excess surface water to nonriparians
through a permit procedure developed by the ASWCC. One of the
major changes in Arkansas law in the 1985 legislation was to
provide for nonriparian use of water by granting the ASWCC the
power to authorize the transportation of excess surface water to

nonriparians for their use. 280

The Commission has adopted
detailed regulations to carry out this authority including
separate procedures for interbasin and intrabasin transfer of
water. The current proposal for transfer of water from the White
River to the project area is within the designated Delta Basin.
Therefore the rules relating to intrabasin transfer are

1

applicable.?®' A "person" shall be authorized to divert excess

2 ynder these rules a

surface water for nonriparian use.?
"person" is defined to include not only natural persons but
"partnerships, firms, associations, cooperative, municipality,
county, public or private corporation, and any federal, state or

local governmental agency."?®® Thus, the WRRIWDD gualifies as a

"person" for this purpose. The permit application requires

280 ark. Code Ann. § 15-22-304(a).
281 Rules § 304.1 to 304.16.
282 pules § 304.1.

283 pules § 301.3DD.
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detailed information on the proposed transfer including the

following:

1. The quantity of water to be diverted for direct use.

2. The quantity of water to be stored away from the point
of diversion.

3. The total amount of water to be diverted.

4. The proposed time or times of diversion.

5. The purpose for which the water is to be diverted.

6. The location of the land on which the water is to be
used.

7. The proposed conservation plan.

8. If for irrigation:
(a) The area and legal description of the lands
irrigated.

(b) The types of crops to be cultivated under
irrigation during the water year.

9. Any other reasonable information requested by the
Director.?®

The permit, when issued, will include the amount of water
permitted, the authorized use, the point of approved diversion,
the legal description of the land of intended use and approved of

5 The period is fixed by the Director

the conservation plan.?
pased on consideration of the investment by the permittee and the
period usually required to amortize the investment not to exceed

6 and, the permit "runs with the land" and cannot be

50 years.?®
sold separate from the land described in the permit and "can only
be assigned to a subsequent owner or lessee of the land. "%

It must be noted that this permit procedure refers to the

284

Rules § 304.3.
285 Rules § 304.5.
28 pules § 304.7.
267 Rules § 304.13.
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use of water, not the acquisition of title to the water itself.
Neither the legislation nor the ASWCC rules contemplate that a
permittee is to become the owner of the water. However, given
the broad authority outlined in the district's "powers" section,
it would appear that the district would have to comply with the
permit procedure to obtain the right to transfer the water but
that the authority of the district to acquire absolute title to
water from federally financed projects would take precedence over
any gquestions related to ownership. This is suggested by
language in the 1957 Act which states explicitly that:

This chapter is complete in itself and shall be controlling.

The provisions of any other law of this state, except as

p;ovi@ed in th@s chapter, sball not ap%%y to a water

district organized under this chapter.

The legislative intent seems to be clear. The provisions of
the distribution district act would control. However, it would
be desirable to have the ASWCC rules amended to reflect the
special authority of such a district with regard to water which
is to be acquired or withdrawn from a water source like the White
River and then transferred for use at other locations.

These rules, read in conjunction with the powers of a
Distribution District, raise the guestion of whether a district
requesting a permit may actually become the owner of the water
from sources other than from federally financed impoundments.

Act 114 suggests that such districts may obtain water not only

from reservoirs but other water sources as well. However, if the

288 ayk. Code Ann. § 14-116-104.
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from sources other than from federally financed impoundments.
Act 114 suggests that such districts may obtain water not only
from reservoirs but other water sources as well. However, if the
water is to be transferred to nonriparian land and is obtained
through the permitting process outlined above, it would appear
that it is not "owned" by the District but only that its use on
such land is authorized for the permit period. While it is not
specifically addressed in the rules, the district would be
allowed to impose rates and charges for the distribution of the
water to the lands described in the permit even if it is not
owned as such.

An alternative approach, utilized in Western states under
the appropriation doctrine where rights are more absolute, is to
allow individual holders of rights to apply for the permits to
transfer water then contract with the Water Distribution

Districts for the distribution service.

Question 6. Can the WRRIWDD obtain the authority to regulate
groundwater use within the project boundaries?

The water legislation designates the ASWCC as the agency
with authority to conduct any groundwater regulatory program.
However, the purpose statement indicates that should regulatory
provisions be implemented in the future the ASWCC should make
revery effort” to delegate water management powers to qualified

local districts and that it is desirable that day-to-day water



85
management be administered by local district.?®® "Local
districts" are defined to include either a conservation district
or a regional water district"?®® which is, in turn, defined to
mean a regional water distribution district created under the

291 1n the "powers" section,

Regional Water Distribution Act.
the ASWCC is authorized to delegate any of its powers to a
district within a critical groundwater area and is to provide
technical assistance and establish guidelines which "shall be
followed" by districts granted powers under the Act.?®? 1In
addition, the ASWCC is to "resolve disputes between, approve
regulations of, and hear appeals from decisions of districts to
which the commission has delegated powers." Obviously, such
delegation of authority may occur only after the ASWCC has gone
through the territorial procedure outlined in Question 1
regarding both the designation of critical areas and the
implementation of a regulatory program.?®

As outlined in Question 1 the issue of just what may be
included in a regulatory program, once developed, is not clearly
outlined in the legislation. Mention is made of "well spacing,"

vissuance of groundwater rights" and "groundwater classification

and aquifer use" but little guidance is provided as to what may

289 aAyx. Code Ann. 15-22-902.

20 aArk. Code Ann. 15-22-903(7) .

292 aArk. Code Ann.

§
§

291 prk. Code Ann. § 15-22-903(11).
§ 15-22-904(8)&(9).
§

283 aArk. Code Ann. 15-22-904 (10).
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be included in a regulatory program. 2%

This lack of detail may be contrasted with that provided by
states with more advanced groundwater protection programs.
Kansas, for example, provides for the establishment of
Groundwater Management Districts which are designed to "establish

the right of local water users to determine their destiny with

5

respect to the use of groundwater.?® such districts may

petition for designation of specifically defined land as an
nintensive groundwater use control area."?® 1If it is so
designated corrective control measures may be implemented which
may include one or more of the following:

(1) A provision closing the intensive groundwater use
control area to any further appropriation of groundwater

. .' (2) a provision determining the permissible total
withdrawal of groundwater in the intensive groundwater use
control area each day, month or year, and, insofar as may be
reasonably done, the chief engineer shall apportion such
permissible total withdrawal among the valid groundwater
right holders . . . ; (3) a provision reducing the
permissible withdrawal of groundwater by any one or more
appropriations thereof, or by wells in the intensive
groundwater use control area; (4) a provision requiring and
specifying a systenm of rotation of groundwater use in the
intensive groundwater use control area; (5) any one or more
other provisions making such additional reguirements as are
necessary to protect the public interest.?

Similar provisions in Nebraska allow the designation of a
ncontrol area" and if so designated a natural resource district

(a local entity) may adopt one or more controls on groundwater

294 ark. Code Ann. § 15-22-904(1).

295 gxan. Stat. Ann. § 82a-1020.

296 xan. Stat. Ann. § 82a-1036.

297 xan. Stat. Ann. § 82a-1037.
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use.?®® Even in areas that are not "control areas" but are
established as "management areas," the district is authorized to
manage the use of water for water quantity or quality purposes by

the following:

(1) allocating the total permissible withdrawal of
groundwater;

) Rotation of use of groundwater;

) Well-spacing requirements . . .j

) Reduction of irrigated acres;

) Requiring the use of flow meters on water wells;

) Best management practices;

) Requiring the analysis of water or deep soils for
fertilizer and chemical content;

(8) Education programs designed to protect water

quality.?®®*

(
(
(4
(5
(6
(7

Question 7. Ccan the WRRIWDD obtain the authority to regulate
flow levels and pool levels in natural streams? Would the
WRRIWDD need to obtain flowage easements?

The 1985 legislation specifically required the ASWCC to
establish minimum streamflows.*® In 1989 additional statutory
references to this authority was enacted by requiring the
Commission to "establish and enforce minimum stream flows for the
protection of instream water needs."%®' By definition "minimum
stream flow" was the "quantity of water required to meet the
largest of the following instream flow needs as determined on a

case-by-case basis:

298 poyv. Stat. Neb. § 46-658, § 46-666.

299 pey. Stat. Neb. § 46-673.09.
300 ark. Code Ann. § 15-22-301(4).

30" ark. Code Ann. § 15-22-222.
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(A) Interstate Compacts;
(B) Navigation;
(C) Fish and Wildlife;
(D) Water quality;
(E) Aquifer recharge.'

1302

This definition is carried forward to the Commission rules

3 However, the Commission

for utilization of surface water.®
has reserved the decision of establishing minimum streamflows for
particular streams for the future and these are not included in
the present rules.

The Arkansas Water Plan indicates that instream flow
requirements must be established on a site specific flow basis.
Because of differences between streams in different ecoregions of
the state the plan indicates that a "given procedure or
percentage" is not applicable to determining minimum streamflows
on all streams. The plan recognizes the need to reserve some of
the streamflow "to maintain fish and wildlife habitat, water
quality standards, and aesthetic qualities of the streams."3%

The designated levels come from recommendations of agency
staff from the Department of Parks and Tourism, Game and Fish

Commission, and the Department of Pollution Control and Ecology.

These agencies were particularly concerned that the Arkansas

302 pyk. Code Ann. § 15-22-202(6).
3¢3 Rules § 301.3W.

304 arkansas Water Plan at 16-17.
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Water Plan should recognize and protect instream uses before
withdrawals for offstream uses occur. The Commission used
recommended levels for fish and wildlife instream requirements to
determine whether excess surface water exists for purposes of
nonriparian transfers. These were computed as 60% of mean
monthly flow for November through March; 70% for April through
June and 50% for July through October.®®

The allocation rules include instream uses ("minimum stream
flow") as a reserved use, along with domestic and municipal
domestic uses and federal water rights, prior to allocations for
other uses and needs.?®® This would appear to meet the
objectives of the concerned agencies regarding the protection of
those minimum levels before any allocation occurs. However, the
utilization rules make no effort to develop specific minimum
instream flow levels. These will apparently be developed on a
case by case, site specific, basis as indicated in the Arkansas
Water Plan.

No statutory authority exists for the Commission to delegate
the establishment and enforcement of minimum streamflows.
However, the ASWCC may delegate its allocation authority to
conservation districts and regional water districts.®” Aas
outlined in Questions 2 and 4 this procedure involves

considerable direction to users relating to flow levels,

305 _I_g.
306 Rules § 307.3.

307 park. Code Ann. § 15-22-221.
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especially when the flow level is above the minimum instream flow
ljevel but below a level where it can be used without restriction.
Thus, once the agency establishes minimum flows for a given
stream, if the allocation authority has been delegated to a
district, flow levels and pool ljevels could be regulated during

times of shortage.

Question 8. can the WRRIWDD levy a groundwater preservation fee
(tax) on all land within the project area?

As mentioned in Question 5 regional water distribution
districts have no power to impose taxes or assessments.
Interestingly, the 1991 groundwater legislation authorizes the
ASWCC to promulgate rules and regulations for "groundwater
classification and agquifer use, well spacings, issuance of
groundwater rights within critical groundwater areas, and
assessment of fees."®® The legislation requires the ASWCC to
assess annual fees for withdrawal of groundwater (and surface
water) payable at the time of water use reporting.®® The ASWCC
may delegate any and all powers to districts within critical
groundwater areas. Conceivably this could include the authority
to assess the annual withdrawal fee although "fees" referred to
in the legislation were set at $10.00 per registered well (or per

registered withdrawal point).*° This fee level would not be

308 ark. Code Ann. § 15-22-904(1).
309 ark. Code Ann. § 15-22-913(a).

310 ark. Code Ann. § 15-22-913(b).
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sufficient to serve as a npreservation fee" and would require
legislative amendment to increase.

Again, the experiences of other states is useful in this
regard. For example, Groundwater Management Districts in Kansas
are authorized to impose an nannual water user charge against
every person who withdraws groundwater from within the boundaries
of the district."¥'! This charge is, by statute, not to exceed

60¢ per acre foot of groundwater.

Question 9. Does the WRRIWDD currently have the right of access
to perform surveys, evaluations, and investigations within the
project area?

Unlike the powers granted a district organized under the
Arkansas Irrigation, Drainage and Watershed Improvement District
Act of 1949," regional water districts apparently have no right
of access. Even irrigation corporations (private) organized for
the purpose of furnishing water to the public for irrigation is
given the authority to enter 1and for the purposes of making
"surveys and measurements" when it proposes to construct canals
or other works to extend its lines to connect with water
sources.’"?

The ASWCC has such powers under the groundwater act and

these are delegable to districts within critical groundwater

311 xan. Stat. Ann. § 82a-1030.

312 ark. Code Ann. § 18-15-1102. These companies have a right
of eminent domain to secure property and rights-of-way for canals,
drains and other works. Ark. Code Ann. § 18-15-1101, 1103.
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areas for purposes of carrying out the groundwater act's
purposes. Thus, if the ASWCC completed its two-tiered process of
designating critical groundwater areas and, then, implemented a
regulatory program and if the regulatory authority was delegated
to WRRIWDD the authority for access would likewise be delegated.

This is too speculative and more specific authority is desirable.

Question 10. Can the WRRIWDD obtain the authority to regulate
withdrawal of surface water (existing and import), especially
when there is a history of use? Who will own the water in the
delivery system, specifically the diverted water and the water
resulting from runoff?

If the WRRIWDD obtains the right to transfer a permitted
amount of water to nonriparian land, through the permit process
with ASWCC the District would have the authority to administer
this water in accordance with the permit terms, that is, to
distribute it to the identified land in the amounts permitted.

This water would not be owned by the District but would be

available for use. Thus, the District should be free to
distribute the water and, thus, regulate the withdrawal (amount
and rate) from the delivery systemn.

The powers of the District refer to its ability to use
existing streams for distribution purposes. However, the
existing water in streams, used as a part of the delivery system,
would not be controlled by the District unless those withdrawals

were covered by separate permits. Through the same permit



93
application process the ASWCC could authorize the District to
divert this water as well if it was found to be "excess surface
water" in a particular watershed. Any such authority would have
to follow a Commission determination that "excess surface water"

exists.3"®

This procedure recognizes the possibility that
riparian rights (as of June 28, 1985) would have to be taken into
account in the determination. 1In addition, language dating to
1969, requires that in any "adjudication" of rights to divert
water a nonriparian use of water cannot "supersede, subordinate,
or otherwise take priority or precedence" over a riparian right

4 Thus, where a riparian has established a

to divert water.®
history of use (through registration of the diversion as required
since 1969)°%'° this use would be entitled to recognition.

Under the Regional Water Distribution District Act, a water
district may acquire "absolute title to and use for any purpose
and at any place" water stored in a reservoir or other water
source created by construction of a multipurpose dam by or under
the direction of the U.S. Army Corps of Engineers or constructed
by the water district with federal assistance under federal

6

1aw.3'® Likewise, a water district may acquire "water storage

and withdrawal rights" in these reservoirs and water sources.3?"

313 Ark. Code Ann. § 15-22-304.

314 Ark. Code Ann. § 15-22-214(f).

315 ark. Code Ann. § 15-22-215.

316 Ark. Code Ann. § 14-116-402(3) (7).

317 aArk. Code Ann. § 14-116-402(3) (B).
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And, a water district is authorized to "transport, distribute,
sell, furnish, and dispose" of water "from whatever source
derived."3'®

Furthermore, the powers section allows districts to
"regulate, define and control” the rate and location of any
withdrawal or transfer of water from water channels (natural or
manmade) "owned, acquired or developed" by the district.’'®
And, the Act permits the district to use the bed of any stream
for the transportation and distribution of water. However, this
can only be done if existing riparian rights are not adversely
affected.3?

Under this broad authority the district would have absolute
control of water developed as a part of the project, assuming
federal assistance. This would include control of withdrawal and
transfer from project water sources "developed" by the district.
However, it appears the legislature intended to continue to
protect existing riparian rights (presumably those existing at

any time).

Question 11. Can the WRRIWDD regulate both the amount and rate
of withdrawal from the delivery system?
As to the District's authority to regulate withdrawals

generally as opposed to the specific authority discussed in

318 Ark. Code Ann. § 14-116-402(3) (C).
39 ark. Code Ann. § 14-116-402(3) (E).

320 ayk. Code Ann. § 14-116-402(9).
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Question 10, the only statutory basis for such authority is
through the Commission's allocation authority during shortages,
which may be delegated to conservation districts and regional
water districts.%®

As discussed in detail in Question 2 the Soil and Water
Conservation Commission has had the authority to make allocations
of water during periods of shortage since 1957, prior to the
early 1980s the Commission had not developed any rules for
implementing this authority. Following litigation, rules were
established for making allocations through a procedure involving
commission hearings and a procedure similar to an adjudication.

A 1989 amendment to the statute authorizing administrative
allocation attempts to provide additional guidance to the
Commission in making allocation decisions. The original
allocation legislation provided that the Commission could, during
periods of shortage, allocate the available water "among the uses
of water affected by the shortage of water in a manner that each
of these may obtain his fair share of the available water
remaining in the stream . . . ." Because a variety of
consumptive and non-consumptive uses might be involved, an effort
was made in the original statute to indicate, by general
categories, the order of preference: (1) sustaining life, (2)
maintaining health, and (3) increasing wealth. The 1989
amendment attempts to establish priority for certain specific

uses and amend the language of the statute to provide for

32" ark. Code Ann. § 15-22-221.
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allocation "among the uses" (instead of "among persons") and
substitutes "equitable portion" for "fair share." Further, the
amendment indicates that, prior to allocation, water for some
needs is to be reserved. These include (1) domestic and
municipal domestic, (2) minimum streamflow, and (3) federal water
rights.

The Commission rules are more specific. Once the reserved
uses are met, allocation by the commission gives preference in
the following order: (1) agriculture, (2) industry, (3)
hydropower, and (4) recreation. Presumably, all of these uses
are a subcategory of "increasing wealth" since the two higher
statutory preferences ("sustaining life" and "maintaining
health") are met by the reservation for domestic, municipal-
domestic. and minimum streamflow purposes.

The Commission rules on allocation also attempt to establish
a priority of diversions by granting riparian uses a higher
priority than nonriparian uses. This is consistent with the 1969
amendment to the allocation legislation which grants the
commission authority to make allocations between uses. However,
this amendment also specifically states in language referring to
registration of diversions that the legislation does not operate
"to allow nonriparian use of water to supersede, subordinate or
otherwise take priority or precedence over a riparian right to

1322

divert water from a stream, lake oOr pond.' This language was

not eliminated from the statute in 1985, in spite of the explicit

322 pyk. Code Ann. § 15-22-215(f).
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recognition of nonriparian uses. As a result, the allocation
rules continue to give riparian uses a higher priority than
nonriparian uses.

It would appear that all ripafian diversions would take
priority during an allocation over all nonriparian diversions
even if the nonriparian use was of a higher category in the
"order of uses." For example, a riparian recreational use would
apparently be of higher priority than a nonriparian agricultural
use, even though "agriculture" is designated as first in the
"order of uses."

The Commission is authorized to delegate this allocation
authority to conservation districts and regional water
districts.®® The Commission is to establish "guidelines" which
shall be followed by the districts. It is likely that any such
delegation of authority and relevant guidelines would require
regulations similar to those now outlined in the Commission's own
rules. The Commission retains the authority to approve or
disapprove regulations of districts to which the commission has

delegated power.%**

Question 12. If the WRRIWDD acquires the land adjacent to the
new canals and existing streams to be utilized as part of the
project, will there be any riparian rights?

Under the traditional riparian rights doctrine, any riparian

323 Ayk. Code Ann. § 15-22-221.

324 aArkx. Code Ann. § 15-22-221(c).
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rights adhering to land by virtue of location pass with the land
upon a sale or transfer. Thus, any land acquired by WRRIWDD
would carry riparian rights. These rights would, under the
traditional view, allow use of water from the stream on the
riparian land itself. Any transfers to nonriparian use would be
subject to the more recent authority of ASWCC to permit such uses
and subject to the "order of preferences" during an allocation
procedure if shortages occur.

As to canals, the riparian rights doctrine is inapplicable
to artificial structures so no riparian rights would attach to

land adjacent to new canals by virtue of location.

Question 13. If Farmer A decides not to participate in the
project, can he a) withdraw water (without payment) from the new
project canals running through his property; b) continue to
withdraw from natural streams (without payment) that are a part
of the project; c¢) if the answer to b) is yes, how much can he
withdraw without payment?

The question of exclusion of certain land from a Regional
Water Distribution District was specifically addressed in the
original legislation. An owner of land within the district
boundaries may petition at any time (before or after the district
is established) for exclusion of his property for agricultural
irrigation water purposes if it can be shown that the land is
adequately supplied by irrigation water from surface sources or

other sources existing at the time the District is created "or at
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any time thereafter."’® In addition, the landowner would have
to show the property is not and will not be benefited in the
future by improvements of the district.’® Thus, a landowner
could argue that historical use of groundwater or of surface
water (presumably properly registered with ASWCC) is sufficient
to allow exclusion. The riparian right to surface water
(previously used and registered) is entitled to recognition even
during a surface water allocation proceeding and a historical use
of groundwater (registered) is entitled to be "grandfathered" if
a regulatory scheme is implemented.

The broad exclusion ability poses a major obstacle to the
operation of a Regional Water Distribution District. By contrast
the traditional general rule for improvement districts would
allow mandatory inclusions of any land benefiting from the
district. For example, a district organized under the Arkansas
Irrigation, Drainage and Watershed Improvement District Act of
1949 may assess lands beyond the boundaries of the district to
show that they will be benefited (or damaged) by the improvement
and may petition for their inclusion. The District limits may be
extended to embrace these lands if it is found that these lands
will be benefited.®’ The only procedure for inclusion of
additional lands in a water distribution district is by petition

of landowners themselves. This petition is handled in the same

325 aAyk. Code Ann. § 14-116-207.
326 _I_d..

327 Ark. Code Ann. § 14-117-209.
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way as the original petition for formation of a water
district.?®
Question 14. The project will require a nonriparian permit to
withdraw excess water from the White River. Will the transfer of
water at ﬁarious jocations within the project to nonriparian
users also require a permit?

One of the major changes in Arkansas law in the 1985
legislation was to provide for nonriparian use of water by
granting the ASWCC the power to authorize the transportation of
excess surface water to nonriparians for their use.®?® The
Commission has adopted detailed regulations to carry out this
authority including separate procedures for interbasin and
intrabasin transfer of water. The current proposal for transfer
of water from the White River to the project area is within the
designated Delta Basin. Therefore the rules relating to

330 A wperson" shall be

intrabasin transfer are applicable.
authorized to direct excess surface water for nonriparian
use.®' Under these rules a "person" is defined to include not

only natural persons but "partnerships, firms, associations,

cooperative, municipality, county, public or private corporation,

328 ark. Code Ann. § 14-116-406.
329 ayk. Code Ann. § 15-22-304(a).
330 pules § 304.1 to 304.16.

331 Rules § 304.1.
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and any federal, state or local governmental agency."®? Thus,
the WRRIWDD qualifies as a "person" for this purpose. The permit
application requires detailed information on the proposed
transfer as outlined in Question 5.

The permit, when issued, will include the amount of water
permitted, the authorized use, the point of approved diversion,
the legal description of the land of intended use and approved of
the conservation plan.®® The period is fixed by the Director
based on consideration of the investment by the permittee and the
period usuaily required to amortize the investment not to exceed
50 years.*® And, the permit "runs with the land" and cannot be
sold separate from the land described in the permit and "can only
be assigned to a subsequent owner or lessee of the land."®®

While it appears that the rules contemplate permit
applications from organizations such as WRRIWDD, the rules do not
precisely indicate how the water so permitted is to be
administered. Presumably, if the quantity of water to be
diverted, and the location of land on which it is to be used is
identified both in the application and in the permit itself, no
additional permit would be necessary to transfer water within the
identified area. These restrictions would impose considerable

difficulty in administration and it may be necessary to seek an

332 pules § 301.3DD.
333 Rules § 304.5.
334 Rules § 304.7.

335 Rules § 304.13.
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amendment of ASWCC rules to clarify the process.

Question 15. The WRRIWDD plans to apply for a nonriparian permit
to withdraw water from the White River in the near future. How
long will the permit be considered valid if construction of the
project is at least several years away?

The surface water rules of ASWCC address the question by
specifying that a permit of period greater than three years may
be canceled if the permittee fails to take "reasonable steps” to
obtain the ability to utilize the water permitted within two (2)
years from the date of issuance of the permit.®® No indication
is given as to what is intended by "reasonable steps" to utilize
the water. Western states with highly developed distribution and
water rights systems usually impose similar requirements. In
these cases the steps necessary for preservation of the right
usually involve some physical activities toward development of
the resource such as surveying, planning, or initial
construction. By analogy, similar efforts would seem reasonable

under these rules.

Question 16. Can low level dams and gated structures be
constructed in natural streams that are to be utilized as part of
the project?

Arkansas has legislation dating to the late 1800s governing

the erection of dams in streams. The legislation declares "dams,

336 Rules § 304.12.
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stoppages and obstructions" not made according to law to be

7 A procedure is set out for approval of the

public nuisances.®
erection of dams in nonnavigable streams where the landowner owns
the land on both sides.®® This procedure requires a petition

in circuit court if the dam is likely to overflow lands of other

® A jury is to be impaneled to visit the site and to

persons.®
determine the amount of damage by "reason of inundation
consequent upon the erection of the dam as proposed."**® The
jury is to also consider to what extent ordinary navigation and
the passage of fish will be obstructed and whether the "health of
the neighborhood" will be "materially endangered" by the erection
of the dam.®*

Furthermore, the jury is to determine if any proprietor's

"dwelling" or "outhouses, curtilages, or gardens" or "orchard"

will be overflowed by the dam.**? If so, the court "shall not

337 Ark. Code Ann. § 18-15-703.

338 ark. Code Ann. § 18-15-704. Even owners with land on one
side may use a procedure to obtain 1 acre of land across the stream
for the dam or for "his mill or other machinery in connection with
his dam." Ark. Code Ann. § 18-15-712. This procedure is clearly
applicable to mills on streams whereas the general erection
procedure is broader.

339 Ark. Code Ann. 18-15-706.

340 Ark. Code Ann. 18-15-706(b) (1) .

34 Ark. Code Ann. 18-15-706(b) (3) and (4).

(7B 7 I 7 B ]

342 Ark. Code Ann. 18-15-706(b) (2) .
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permit the dam to be erected."’*® The court is to refuse
permission if the health of the neighborhood will be "materially
annoyed by the stagnation of the waters."** If the dam is
authorized, it may be conditional on passage of fish and payment
of all damages and valuations made and assessed by the jury.®®
While this procedure contemplates construction of milling
equipment, the general provisions are broad enough that they
might be applicable in other situations as well.

In 1957 the legislature granted ASWCC the authority to issue

6 The original

permits for dam construction within streams.®
legislation only applied if the dam impounded 50 acre feet or
more of water or was of a height of 15 feet or more. The
permissible height was changed to 25 feet or more in 1989.°%

The construction permit is not required if the dam height is at

or below the high water mark on any stream.>®

However, the

1989 amendment provided that upon petition by persons affected,
and after notice and hearing, if the Commission determines that a
dam otherwise exempt would pose a significant threat to life or

property, a construction permit would be required.

343 ark. Code Ann. § 18-15-708. Interestingly, this section
also refers to overflow of "fields" as a basis for refusal although
not mentioned as part of the jury inquest procedure.

344 lg.

%5 Ark. Code Ann. § 18-15-709.

346 act 81 of 1957, Ark. Code Ann. § 15-22-210 to 214.

347 Ark. Code Ann. § 15-22-214(a).

348 prk. Code Ann. § 15-22-214(b).
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The importance of the reﬁuirement of a dam construction
permit is that it can only be granted if specified conditions are
met. First, it can only be constructed to impound "surplus
surface waters" and operated in such a way as to discharge a
quantity of water (as fixed by the Commission) necessary to
preserve the flow below the dam to protect the rights of any
lower riparian owner and fish and wildlife dependent on the flow.
Further, the "lives and property" of persons downstream must be
adequately protected so the dam must be constructed and
maintained in such a way as to preserve the dam and reservoir for
the permit period.®*® second, the dam must be constructed or
operated in such a way as to impound water only on land owned or
occupied by the permit applicant or on a beds or streams owned by
the state.3*

Third, permits may be issued for a period necessary to
permit amortization of reasonable indebtedness, if any, incurred
in connection with construction of the dam but limited to 50
years. This period may be extended up to an additional 50 years,
for good cause shown, in a proceeding held within 5 years‘of

1

permit expiration.3' Permits are issued only after proper

application, payment of the fee, and after notice and public

hearing (if requested).®?

349 Ark. Code Ann. § 15-22-210(1).
350 Ark. Code Ann. § 15-22-210(3).
3 Ark. Code Ann. § 15-22-210(4).

352 Ark. Code Ann. § 15-22-211, 212.
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Permits may be canceled or modified (after notice and
hearing) upon failure to maintain the dam adequately or to comply
with conditions for dam operation.®® Commission
representatives have a right of entry to inspect work of
construction and maintenance and operation.®*

Since dams envisioned in the project area would not likely
meet the height requirement for permits, this procedure would
likely come into play only if the dams meet the impoundment limit
or, if so determined by ASWCC pose a significant threat to life
or property, the major restrictions on construction and operation
would be those imposed by other legal rules. For example, any
holder of a riparian right would be entitled to object if harmed
by the impoundment of the water and the obstruction of flow. If
the dam were constructed under ASWCC permit, this objection would
be made first to the ASwcc.®® However, if the dam was exempt
from the permit requirements, the lower riparians could petition
the ASWCC to exercise its allocation authority to allocate
available water among users affected by the shortage.%®
However, if the lower riparian is affected, not by an actual
shortage, but because of the obstruction and impoundment itself,
presumably, an action in court for interference with the riparian

right. However, the extent of Commission involvement in such

3%3 Ark. Code Ann. § 15-22-215.
3%4 Ark. Code Ann. § 15-22-210(2).
355 styers v. Johnson, 19 Ark. App. 312, 720 S.W.2d 334 (1986).

3% Ark. Code Ann. § 15-22-217.
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conflicts is not entirely clear especially in light of the
categories of water that are "usable without allocation" under
commission rules.3’

"Water captured by instream pit reservoirs, dams constructed
pursuant to a lawful permit, or low water weirs and water stored
on federal impoundments" presents an interesting amalgamation of
types of water usable without allocation. Diversions from these
forms of capture could, presumably, result in conflicts between
riparians users. It would appear that these rules would reward
some riparians at the expense of others. However, this
"exclusion" from the allocation procedures must be read in light
of the dam construction permit legislation. This legislation
requires a permit to impound water for any purpose. One of the
conditions required before a dam permit can be issued is that it
not affect downstream riparians or instream flow requirements.

Dams constructed under the permit statute must be
constructed to impound only "surplus" water. 1In addition, they
must provide for discharge each day of a quantity to be fixed by
the Commission which will preserve "from time to time, below the
dam, the flow of any stream involved at a rate designed to
protect the rights of any lower riparian owner, and the fish and
wildlife dependent thereon."®® Dams must also be constructed
so as to impound water only on land owned or occupied by the

applicant. Permits are not required for a dam which impounds

357 Rules § 307.2.

3% Ark. Code Ann. § 15-22-210(1).
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less than fifty acre feet of water or is of a height less than
twenty-five feet. The legislation also excludes dams "the height
of which is at or below the ordinary high water mark on the
stream."®®® Further, the original legislation gave an exclusive
right to the person constructing the dam to take water from the
reservoir created, subject to the obligation to discharge water
as specified in the permit.

The rules, however, go beyond permitted dams and federal
impoundments and grant a superior position to those taking water
from streams where the water is captured by "instream pit
reservoirs" and "low water weirs."3®® These types of water
capture can be constructed without a permit for dam construction.
Although the rules for allocation allow use of such water without
allocation, these uses could be construed as an interference with
other riparian owners' rights to receive an equitable share of
the water in a given stream. In a recent chancery court case
involving a low water weir, the court ordered the person who had
constructed the weir to either lower it or cﬁt through it to
allow a reasonable share of the water to move downstream. The
Commission declined to exert authority in that case under
allocation rules similar to the present ones.3%¥

As mentioned above the permit legislation allows impoundment

359 Ark. Code Ann. § 15-22-214(b).
360 Rules § 307.4.

31 arkansas Land & Cattle Co. v. Pickens, No. CH-85-74-2(AC),
slip op. (Chicot County Ark. Ch. Ct. July 20, 1985).
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of water only on land owned or occupied by the applicant or on

2 If a permitted dam

beds of streams owned by the state.®®
impounds water unlawfully on land not owned or occupied by the
permit holder, the owner of land whose land is affected has an
action at law for trespass damages and has the right to take
water from the impoundment at a point on his land so long as the
water is unlawfully impounded.®® Similarly, a person whose
land was affected by impounded water by a dam exempt from permit
would have a cause of action for damages. The original
legislation on dams indicates that a person whose land was
"materially injured" by overflow from a dam is entitled to
recover double damages in a civil action.3* The court has
interpreted the provision on double damages as being inapplicable
absent a showing of willful wrongdoing.?3®

Another problem in the construction of dams is that related
to land ownership and impoundment area. Beds of streams in
navigable waters belong to the state and under the authority
specified‘in the permit construction legislation could be covered
by impounded water. However, beds of non-navigable streams
belong to the riparian landowners and are subject to control by
such landowners. The procedures outlined above would be

applicable to any construction of impoundments in those streams.

362 Ark. Code Ann. § 22-22-210(3).
36 Ark. Code Ann. § 15-22-216.
364 Ark. Code Ann. § 18-15-702.

%5 Turner v. Smith, 217 Ark. 441, 231 S.W.2d 110 (1950).
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Question 17. Will farmers that do not participate in the project
still be entitled to their riparian right?

The creation of a district would in no way affect the
existing riparian rights of farmers who do not participate in the
project. Their rights are specifically recognized in all the
legislative efforts to revise Arkansas water law and, in
particular, their rights are provided for in the allocation
scheme if the use is properly registered (See Question 2). While
failure to register may not deprive them of the right, ASWCC does
not have to make an allocation to them during shortage. and,
such persons would be entitled to make their own applications for
transfer of stream water to nonriparian land on the same basis as

any other persons. (Also see Question 10)

Question 18. Does the WRRIWDD have the authority to float bonds
for payment of the project? Can they do this although it may be
several years from initiation of construction before benefits of
the project are realized?

The WRRIWDD would be specifically authorized to issue tax
exempt bonds (exempt from state, county and municipal taxes) to
generate financing for the project. (It may also borrow money.)
These bonds are to be negotiable coupon bonds which may mature at
various times up to 40 years from the date of issuance. 368

The exact nature of the bonds is quite flexible and may

contain "such terms, covenants and conditions" as the board may

3% Ark. Code Ann. § 14-116-402(7).



111
provide by resolution. They may bear interest at rates
authorized by the board, be payable where and how the board
designates, and may be subject to a trust indenture entered with
a bank or trust company.®® The bonds may be sold at a price

determined by the board.3®

Question 19. What action is required for by the WRRIWDD to
become an improvement district or a group of smaller districts
with special improvement taxing authority?

For WRRIWDD to become an improvement district, with taxing
authority, would require amendment of the original act to
incorporate such authority as now provided for districts
organized under the 1949 Irrigation, Drainage and Watershed
Improvement District Act. Presumably, this additional authority
could extend to previously organized districts (especially if the
legislation so specifies). This type of amendment would
seemingly be required because the Act specifies that no other law
of the state applies to districts organized undef the Act.3%®
Thus, the general provisions relating to public improvement
districts would not be applicable.

However, the extension of assessment and taxing authority to
a previously organized district could pose potential legal

difficulties if landowners within the boundaries objected. At

367 ark. Code Ann. § 14-116-402(7)(B) & (C).
38 aArk. Code Ann. § 14-116-402(7) (E).

369 Ark. Code Ann. § 14-116-104.
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'the very least, many might choose to ask that they be excluded
from the district. For this reason, other options should be
explored. One such option would be the creation of a number of
sub-districts under the 1949 Irrigation, Drainage and Watershed
Improvement District Act. Each new sub-district would have the
desired authority and could then contract with WRRIWDD for water
distribution services. Such inter-local cooperation is
contemplated by the Interlocal Cooperation Act®° although only
regional water distribution districts are mentioned in that Act.
(See Question 20). Amendment of both the Interlocal Cooperation
Act and the distribution district legislation would be necessary
to assure that such agreements were valid. A more logical
approach would be to amend the distribution district legislation
to allow a note by property owners within the district at some
future time to adopt assessment and taxing authority or to
authorize the district board to exercise this authority.

The only reference to voting in the distribution district
legislation is to the election of Board members "as a part of the
general election and under the laws governing it.n3
Nomination is by "qualified electors residing in the area of the
district."¥? while this statutory method applies to the
elections of Board members, it is not typical of the legislation

in many states which provides for voting on the basis of land

370 ayk. Code Ann. § 25-20-101 et seq.
37" Ark. Code Ann. § 14-116-303.

372 lg.
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ownership. In two separate cases before the United States
Supreme Court special purpose districts organized primarily to
obtain and distribute irrigation water were not considered bound
by the "one person, one-vote" principle of the constitutional
equal protection clause. In Salyer Iand Co. v. Tulare Lake Basin
Water Storage District®® the court upheld a California
provision that allowed district elections to be limited to those
who owned land in the district and votes apportioned according to
the assessed value of the included land. The court considered
the district to be a special purpose district not engaging in
general governmental activities. Similarly, in Ball v. James®*
a district organized under Arizona law limited voting to
landowner and votes were apportioned according to the number of
acres owned. Although this district engaged in activities well
beyond water distribution (e.g., power generation and
distribution) the court upheld the voting scheme based on the
relatively narrow water functions.

The relevance of the decisions to any plan to change the
assessment and taxing authority of WRRIWDD is that legislation
which authorized a vote within the district to permit the board
to adopt assessment and taxing authority could be limited to
landowners whose land would be subject to such assessment and
tax. And, the voting rights could be apportioned according to

either acreage or assessed value.

373 410 U.S. 710 (1973).

374 451 U.S. 355 (1981).
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Question 20. There are a number of drainage and/or improvement
districts located within the jurisdiction boundary of the
WRRIWDD. What are the ramifications of this in regards to
drainage and water supply?

The mere fact that various types of districts are located
within the same jurisdictional boundary does not, of itself, pose
a particular legal problem. The generally accepted view is that
so long as the purposes differ, such districts may exist
concurrently, each serving the territory described at its
formation or as subsequently modified. And, even if the purposes
overlap, if it can be shown that each provides benefits to
property owners, they may exist concurrently.

For example, in Pendleton v. Stuttgart & King's Bayou

Drainage and Irrigation Dist.,®°® in evaluating the question of

overlapping districts, the court indicated that the inclusion of
lands already in an existing district has been approved several
times in the past (citing cases) so long as the land is benefited
by both districts. And, the court indicated that even indirect
benefits are sufficient for approval of inclusion of lands. The
districts involved were old drainage districts which were
inactive which would be overlain by a new drainage and irrigation
district to be formed under Act 329 of 1949. However, the
court's decision related to inclusion of land in more than one
district did not hinge on the question of inactivity of the old

districts but rather on the gquestion of whether the land benefits

375 235 Ark. 513, 360 S.W.2d 750 (1962).
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from both districts.

Any problems arising from potential territorial overlap is
likely to be resolved during the district formation process.
First, the petition for district establishment must describe the
benefits to be received by the residents and property owners in
the territory of the proposed district.®® second, the Act
calls for review of the petition by the ASWCC and, in its report,
the Commission must indicate how the proposed boundaries of the
district conflict with the boundaries of any existing
district.%’ 1In addition, the Commission must make findings as
to whether the organization of the district would be "conducive"
to the purposes of the Act and whether the statement of purposes
in the petition conforms to the "intent and purposes" of the Act
as applied to the area within the proposed boundaries.®® The
Commission may, in effect, modify the petition by including in
the report any "conditions, revisions, including revisions of
area, or limitations" which the Commission deems necessary.>’?

As a matter of practice, the Commission has pointed out
boundary conflicts in districts of the same type (e.g., regional
water distribution districts) and these have been considered by
the courts to be amendments to the petitions and, to date, the

Commission revisions have been approved without question by the

376 ark. Code Ann. 14-116-202(3) .

377 prk. Code Ann. 14-116-204(c) (1) .

378 Ark. Code Ann. 14-116-204(c) (1) and (2).

177 B 77 R 7 B 7

37 ark. Code Ann. 14-116-204(c) (4) -
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appropriate courts. For example, when the Circuit Court of
Lonoke County received a petition to establish the Bayou Meto
Irrigation District®® the initial report of the ASWCC indicated
that the boundaries would conflict with those of the WRRIWDD and
the overlap was described.®' A subsequent report indicated
that the overlapping area had been removed from the boundaries of
WRRIWDD by order of the Circuit Court of Prairie County and the
report provided a revised description which then became the basis
for the Bayou Meto Regional Irrigation Water District
approval.>3®

The Commission has also considered potential overlap in
functions as well. 1In the report to the Circuit Court of
Arkansas County regarding the formation of what became the
WRRIWDD, the Commission noted that the area of the proposed
irrigation district was contained in the boundaries of the Grand
Prairie Regional Water Distribution District. The Commission
suggested that limitations should be placed upon the proposed
district to avoid "conflicts and competitions that may arise in
the management of the region's water resources." The limitation
was that the WRRIWDD refrain from any activity that would

conflict with the existing district and "shall not distribute

380 1n the Matter of The Bayou Meto Irrigation District, No.
CIV. 91-56 Circuit Court of Lonoke County.

381 wRpeport of the Arkansas Soil and Water Conservation
Commission," April 17, 1991 Id.

382 14., November 19, 1991.
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water for any purpose other than agricultural irrigation."3®

The Act also specifically authorizes water districts created
under the Act to jointly and cooperatively undertake and carry
out projects and purposes authorized for a district acting
alone.®® This includes the power to enter agreements for joint
or cooperative exercise of any power oOr authority to undertake
projects contemplated by the Act.3® specific reference is made
to the Interlocal Cooperation Act®*® for guidance in such
agreements.’’ It should be noted that this section refers only
to agreements between two or more water districts formed under
the Act. It does not refer to agreements between these water
districts and improvement districts nor are improvement districts
mentioned in the Interlocal Cooperation Act.®®

Since the Act itself limits the application of "any other
1aw of this state, except as provided in this chapter" to water

districts, only two or more water districts created under the Act

would seem to be authorized to jointly and cooperatively carry

383 Report of the ASWCC, June 11, 1984, In the Matter of the
Establishment of the White River - Grand Prairie Irrigation
District, Circuit Court of Arkansas County Civil No. 80-63.

384 aArk. Code Ann. 14-116-106(a) .

385 aAyk. Code Ann. 14-116-106(b) .

386 Ark. Code Ann. 25-20-101 et seq.

17 T 7 T 7 B 7 ]

387 Ark. Code Ann. 14-116-106(a) and (c).

38 gee e.g., Ark. Code Ann. § 25-20-104 defining "public

agency."
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out projects.%® This is reinforced by the omission of any
other types of irrigation or drainage districts from the
provision of the Interlocal Cooperation Act.

Water districts organized under the Act have broad authority
to "make any and all contracts necessary or convenient for the
exercise of the powers granted in this subchapter.”d
"Subchapter" in this section refers only to Subchapter 4 of the
Act whereas the "joint project" authority is included in
Subchapter 1 of the Act. Thus, unless the authority to enter
joint projects and similar arrangements with other types of
districts could be implied from the broad grant of authority to
exercise "all powers as may be necessary, convenient, or
appropriate to effectuate the purpose for which the water
district is organized"®® a water district's authority to reach
agreements with other types of districts may be limited.

Furthermore, irrigation, drainage and watershed districts
formed under Act 329 of 1949%2 are given no specific authority
to cooperate with other districts, nor are drainage and levee

improvement districts.3®

%9 Ark. Code Ann. § 14-116-104.

3% aArk. Code Ann. § 14-116-402(12).

391 aArk. Code Ann. § 14-116-402(16).

32 Ark. Code Ann. § 14-117-101 et seq.

38 ark. Code Ann. § 14-120-101 et seqg. or Ark. Code Ann. § 1l4-
121-101 et seq.
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Question 21. Could the WRRIWDD acquire a specific easement for
the entire project area and qualify as a riparian user from the
White River? If so, what type of easement would be required?

The question of which land is "riparian" under the
traditional riparian rights doctrine is relevant to the issue of
whether the district can qualify as a riparian user from the
White River. Under the traditional rule water use was limited to
that which is reasonable on riparian land within the samne
watershed, narrowly defined. Lower riparian owners who were
adversely affected by an unreasonable use could take action in
court to enjoin such uses. This would include the enjoining of
nonriparian uses which might be considered unreasonable if harm
resulted to riparian users. Under this system it was not unusual
for nonriparian transfers to be made and to continue for long
periods of time because no harm could be shown to riparian uses
particularly in times of plentiful water. In effect, this system
would allow the use of water by nonriparians or on nonriparian
land so long as no harm resulted to riparians. These uses by
nonriparians could be effectuated by use of "easements" or other
agreements which provided access to the water.

A nonriparian could, of course, obtain even greater security
of right by obtaining the agreement of lower riparians to such
uses through "easements" in the form of covenants not to sue. If
the nonriparian use was by a governmental or public agency with
the power of eminent domain, this power could be exercised

against the rights of riparians (with compensation) to secure the
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right to continue to use water for purposes that otherwise might
violate the reasonable use doctrine.

The 1985 surface water legislation makes an important change
in the system in that it authorizes the ASWCC to permit
nonriparian uses for reasonable and beneficial purposes. The
rights of lower riparians are still protected even in the
exercise of this authority because they must be considered in the
agency's determination of whether excess surplus water exists in
a given basin and, thus, is available for transfer to nonriparian
uses. TIn addition, it is clear that the rights of existing
riparian uses must be taken into account in any allocation of
water by the agency during a period of shortage.

Even with the implementation of administrative control of
nonriparian transfers, riparian owners, at least those who use
water, would retain their rights and could complain if their
rights were to be interfered with in any such transfer.
Therefore, if a water distribution district wished to be assured
that water from a riparian source, such as the White River, would
be available in most circumstances, it would still be possible to
either obtain agreement from lower riparians not to sue for any
such uses or to obtain rights by the exercise of the power of
eminent domain. The section of Act 114 granting the power of
eminent domain to water distribution districts is broadly written
to include the exercise of the power to acquire not only rights-

of-way but also "other properties necessary in the construction
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or operation of its property or business."® In addition, the
powers section specifically authorizes such districts to
"acquire, own, hold, maintain, operate, sell, dispose of, lease
as lessor, exchange and mortgage" various types of facilities and
wproperty rights."®® Further, such districts may "acquire,
own, hold, use, exercise" "rights, privileges, licenses, rights-
of-way, and easements,’® and may "acquire, own, hold, maintain,
sell, exchange, and use any and all real and personal property,
or any interest therein."®®

It should be emphasized that under the nonriparian transfer
procedure now authorized by the 1985 legislation, the necessity
of obtaining or acquiring rights from lower riparians would
seldom be necessary unless a district wished to be secure even
during periods of shortage. 2and, to eliminate competing uses
within the project area, it might be necessary to acquire rights
of existing riparian users who might otherwise continue to take
their reasonable share from natural watercourses in the project
area. Since it is possible for landowners to be excluded from
the district by showing they have adequate water available,
riparian landowners within the district boundaries might choose
this option and compete with the uses made by district. One way

to eliminate these potential conflicts is by exercise of the

394 Ark. Code Ann. 14-116-402(10).

395 Ark. Code Ann. 16-114-402(3) (D).

3% Ark. Code Ann. 16-114-402(5) .

v w» Vv »n

397 Ark. Code Ann. 16-114-402(6) .
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power of eminent domain to acquire the existing rights of such

riparians.

Question 22. 1Is the proposed project consistent with the 'Rules
for Water Development Project Compliance'" as set forth in the
Arkansas State Water Plan?

The objective of the compliance rules is to assure that any
proposed project complies with and implements the goals of the
Arkansas Water Plan and "adequately coordinates the use of water
resources within the region in which the project is located, and
within the state as a whole."%® ASWCC may approve an
application only if it meets these criteria. It then becomes an
amendment to the Arkansas Water Plan. The authority for the
compliance rules is the legislation required the development of
the Arkansas Water Plan. Under that legislation, no agency may
engage in a water development project until a preliminary survey
and report is submitted to ASWCC which sets forth "the purpose of
the project, the benefits to be expected, the general nature of
the works of improvement, the necessity, feasibility, and the
estimated cost." The ASWCC must approve the report as in
compliance with the Arkansas Water Plan.3®

In this case, since one of the major goals of the Arkansas
Water Plan is to promote the conversion of water use from

critical groundwater resources to alternatives utilizing surface

398 pules § 604.5.

3% aArk. Code Ann. § 15-22-503(e).
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water where it is available, the project should be consistent
with the Arkansas Water Plan. The Plan specifically recommends
that excess water from the White River and the Arkansas River be
provided for use in the Grand Prairie region.

The Rules call for a detailed application and a preliminary
engineering report.*® Once the application and report are
filed the ASWCC staff ascertains the accuracy of the data in the
application and recommends approval or disapproval of the
application.*' Public notice and a public hearing are required
since the approval or disapproval is considered an adjudication

under the Arkansas Administrative Procedure Act.%%?

Question 23. In your estimation, what additional specific
legislation will be required to make the Grand Prairie Area
Demonstration Project and other similar projects successful?

The major impediments to successful project operation fall
into two categories: (1) Those related to uncertainty in the
general law regarding groundwater and surface water utilization;
and (2) Those related to authority of special water distribution
districts created under Act 114 of 1957. Some items may be
addressed by change in ASWCC regulations rather than by

legislation. These are summarized separately.

400 pyles §§ 602.1, 602.2.
401 pules § 603.3.

402 pules § 604.1 — 604.4.
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Revision in Rules

(1) In the legislation authorizing a permitting scheme for
nonriparian use, reference is made to "nonriparians." In the
Rules a “"person" may be authorized to divert and transfer excess
surface water. "Person" is broadly defined and includes
associations as well as governmental agencies. Water
distribution districts were, no doubt, contemplated to qualify
for transfer authority. However, the Rules implementing the
transfer authority are more narrowly written, seemingly with
individual applicants in mind. For example, the legal
description of lands to be irrigated must be included in the
permit application.*”® and the irrigation permit "runs with the
land."** TIf a water distribution district is to be the entity
authorized to divert and transfer surface water, these

requirements would be particularly cumbersome.

(2) In providing for allocation during shortages the ASWCC
rules indicate that a riparian landowner who has "not previously
diverted water nor timely registered any previous diversion" is

not to be granted an allocation during shortages (above that

405

required for domestic use). This is consistent with the

6

original 1969 allocation legislation.®® However, the rules add

403 pules § 304.3.
404 Rules § 304.13.
405 Rules § 307.9.

46 ark. Code Ann. § 15-22-215(f).
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confusion by indicating that nonriparian uses may be granted
allocations if the use does not interfere with specific
enumerated uses.*’ One of the enumerated uses is the
"unregistered riparian uses" referred to in § 307.9 of the Rules.
This may have intended to refer only to domestic uses by such
unregistered riparians but, on the other hand, it may be an
effort to comply with the language in the allocation statute
indicating that the power of the Commission to make allocations
"among persons taking water from streams during periods of
shortage."*® However, that statute also indicates that a
nonriparian use of water is not to "supersede, subordinate, or
otherwise take priority or precedence over a riparian right to
divert water from a stream lake or panel."*”® Thus, the actual
priority position of a riparian user who has not registered a
diversion but has previously used water, although not currently
doing, so is not addressed in light of the seemingly inconsistent
language of the statute itself. This needs to be clarified in

the rules.

(3) Under the rules, a nonriparian permit may be canceled if
the permittee fails to take "reasonable steps" to obtain the

ability to utilize the water within two years from the date of

407 Rules § 307.10.
408 Ayy. Code Ann. § 15-22-205.

409 aAyy. Code Ann. § 15-22-215(f).
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issuance.*® since project construction might commence several
years after the permit is issued, the rules should be expanded to
indicate the types of activities qualify as "reasonable steps"

toward utilization of the water.

(4) In the allocation procedures during periods of shortage
the apparent intent is to make allocations within categories of
uses (e.g., nonriparian intrabasin transfers) on a "first in
time, first in right" basis. This is not detailed in the rules

and some clarification would be helpful.

Water Utilization: Legislation Recommended

The 1985 surface water legislation and the 1991 groundwater
legislation greatly enhanced the administrative authority of the
ASWCC to deal with the allocation and use of water resources.
However, in some cases the legislation and the implementing rules
create uncertainties in the current state of the law that, by
legislative amendment, could be substantially eliminated. The

major problems identified are summarized here.

(1) The limitation of authorization to transfer only 25% of
"excess" surface water appears unduly restrictive, given all the
uses that must be taken into account in determining whether
"excess" surface water exists in a given basin -- particularly if

the transfer is intrabasin rather than interbasin. Perhaps, the

410 pules § 304.12.
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legislation should authorize a greater transfer (say 75%) when

the transfer is intrabasin.

(2) To facilitate the conversion from groundwater to surface
water sources, Act 1051 of 1985 gave the ASWCC the authority to
authorize transportation of excess surface water to nonriparians;
Much of the detail was left to implementing regulations. 1In
those regulations at § 301.5 the ASWCC indicates that it may
delegate its authority to a local district. While the ASWCC has
specific authority to delegate power to allocate water during
times of shortage under Ark. Code Ann. § 15-22-221, no similar
delegation provision is included in the legislation related to
nonriparian use otherwise. If the goal is to allow more local

control, then broader delegation authority is necessary.

(3) The registration legislation requires those who divert
surface water to register that diversion with the ASWCC or his
"Jocal conservation district."*'!' Similarly, withdrawals of
groundwater must be reported to the ASWCC or the local
conservation district.*? If allocation authority for surface
water or operation of groundwater regulatory programs are to be
delegated to water distribution districts, it seems logical that
registration and reporting should be to such districts as well.

The question of who is to receive the appropriate fees in such

411 ark. Code Ann. § 15-22-215.

42 pry. Code Ann. § 15-22-302.
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cases should likewise be addressed.

(4) The groundwater legislation contemplates the possibility of
future regulatory programs in critical areas. A complicated
scheme exists for protection of existing uses and uses to be
implemented within one year of initiation of a regulatory
program. Just what may be included in such a regulatory program,
if implemented, is not set out in detail in either the statute or
the Rules. Limitations on annual withdrawals, duration of
rights, cancellation of rights, well spacing and groundwater
classification and use are all specifically mentioned. Perhaps,
this is broad enough for a comprehensive regulatory program, if
necessary, but it does not mention a number of techniques that
might be essential to actual implementation of a regulatory
program. For example, rotational pumping, seasonal withdrawals,
required conservation measures, are not referenced. The kind of
authority given Groundwater Management Districts in Kansas or
Natural Resource Districts in Nebraska is needed. (See

Appendices C and D)

(5) One of the greatest weaknesses in the 1991 groundwater
legislation is the provision that if a groundwater regulatory
program is implemented, new wells will be "grandfathered"
(automatically granted "rights") if completed within one year of
the implementation of the regulatory program. Furthermore, no

restrictions or limitations may be posed on these wells for a
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period of four years. If the situation is serious enough for the
designation of an area as a n"critical groundwater area" and the
implementation of a regulatory progran, this "grandfathering"
provision is counter-productive and will encourage the exact
behavior the regulatory program will be designed to prevent.

This aspect of the groundwater legislation should be eliminated.

District Authority: Legislative Recommendations

The Regional Water Distribution District Act*® confers
much more limited authority on districts organized under that
legislation than that given to districts organized under the
Arkansas Irrigation, Drainage and Watershed Improvement District
Act** This is, in part, because of the difference in
organization requirements (100 owners Vs. majority). It is a
rock bottom principle that special districts only have such power
and authority as specified in the legislation (or which can be

implied from it) authorizing their creation. -

(1) The Regional Water Distribution District Act gives broad
authority to the district to acquire water, water storage and
withdrawal rights and to enter contracts to carry out the powers
of the district.*'® By contrast the 1949 Act has a detailed

section related to contracts between districts and the United

413 Act 114 of 1957.
414 act 329 of 1949.

415 prk. Code Ann. § 14-116-402(3) (A) and (B), (12).
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States.*'® (See Appendix A)

(2) The 1949 Act gives districts authority to accept
appropriations from the state.*”

The board may also accept appropriations from the state
upon such terms and conditions as may be imposed by law or
requlation to be used in the furtherance of the purposes for
which the district was authorized.

No similar authority exists for regional water distribution

districts.

(3) The 1949 Act empowers the district Board to enter land within
the district to make surveys and for other purposes.*'®
The board, its agents, and its employees shall have the
right to enter upon any land within the district to make
surveys and for other purposes.

No similar authority exists for regional water distribution

districts.

(4) The Regional Water Distribution Act contains a specific
method by which land may be excluded from the district.*® A
related provision appears in the 1949 Act but it also provides a

method by which additional land may be included in the

416 pyk. Code Ann. 14-117-402.

47 Ark. Code Ann. 14-117-304(c).
418 Ark. Code Ann. 14-117-304(b) .

419 aAyk. Code Ann. 14-116-207.

w n v W
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district.*® No similar provision exists for the regional water
distribution district once established. The only method is by
petition of landowners themselves. The 1949 Act provision

appears to be more complete. (See Appendix B)

(5) Neither the Regional Water Distribution Act nor the
Interlocal Cooperation Act specifically authorize water
distribution districts to enter into agreements with drainage
districts, irrigation districts or other districts organized
under separate legislation. This authority should be explicitly

stated in both acts.

(6) The district's authority to deal with water developed by the
district but being transported in natural streams should be
clarified. The district powers suggests that such water is to be
controlled and regulated by the district but existing riparian
uses would apparently have to be recognized. If the district is
to control this water, the power to regulate withdrawals is
probably sufficient but is should be expressly stated in the
legislation that the placing of such developed water in natural
streams in no way makes it available to existing riparian users
who are not receiving water from the system and paying its rates

and charges.

(7) If the power to regulate groundwater is to be delegated to a

420 py}k. Code Ann. § 14-117-208.



132
water distribution district, as provided in the groundwater
legislation, not only should the types of regulatory authority be
more clearly spelled out as suggested above, but the district may
wish to have the authority to impose user charges for groundwater
as now provided in the Kansas groundwater legislation. (See

Appendix D)

(8) The 1949 Act allows drainage and irrigation districts
considerable assessment authority*' as well as taxing
authority.*? No similar authority exists for districts
organized as regional water distribution districts. They are
apparently limited to the generation of revenues from '"rates,
fees, rent, or other charges for water and other facilities,
supplies, equipment, or services furnished by the water
district."¥?® fThis limitation may pose the most serious

obstacle to future operation of a district. Legislation to
simply add such authority would be questionable. However, one
approach might be to amend the legislation to allow for a future
vote by property owners included within the district to adopt
assessment and taxing authority. Again, because such districts
have only that authority granted by the legislation, this change

would seem appropriate.

421 pyyx. Code Ann. § 14-117-403 et seg. and 14-117-209.
422 pry. Code Ann. § 14-117-413 et seg. and 14-117-420.

423 pyk. Code Ann. § 14-116-404 and 14-116-402(13).
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An Alternative Proposal

It is clear from an examination of the existing water
resource legislation that the legislature wished to involve local
entities to the greatest extent possible in decisions involving
management of water, both surface and groundwater. ©Not only may
ASWCC delegate allocation authority to such districts, but the
entire groundwater regulatory program, if implemented, may be
delegated in a similar fashion. And, the ASWCC Rules contemplate
delegation of certain surface water management decisions. This
delegation may be to either "water districts," meaning water
distribution districts, or "local conservation districts."

In those situations where ASWCC finds that an area should be
designated as a "critical groundwater area" it will become
desirable to implement groundwater control measures and also to
encourage conversion to surface water sources. It would seem
logical to allow water distribution districts greater flexibility
in dealing with management of all water in such local areas. One
approach would be to provide for the designation of a local water
districts as a "water management district" with the type of
authority available to the Kansas Groundwater Management District
and the Nebraska National Resources District. The local district
would continue its development programs and projects but would
also assume all water management responsibility subject, of
course, to oversight by the Aswcc. (It is likely that in some
areas water distribution districts might not exist, so a similar

designation could be made of a local conservation district.)
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Attached hereto as Appendices C and D are the complete

statutes relating to the Kansas and Nebraska progranms.

Question 24. What are some typical water contracts that have
been used by entities in the past to sell irrigation water to
farmers?

The WRRIWDD is currently collecting contact information on
water districts throughout the country. Once this information is
available, sample contracts may be collected and included in a
later Appendix to this report. However, a few general
observations about such contracts may be made.

Water districts have been described as "enjoying the
flexibility of private corporations and the powers of
government."*?* As a result these districts have almost
complete autonomy to enter into any type of agreements necessary
to fulfil their purposes. The Arkansas statute clearly
emphasizes this idea giving water distribution districts the
power to: '"make any and all contracts necessary or convenient
for the exercise of the powers granted in this subchapter."*®
In addition the district is empowered to "fix, regulate, and
collect rates, fees, rents, or other charges for water" and for

services furnished by the water district.*®

424 1eshy, "Irrigation Districts in a Changing West -- An
overview," in "Special Project: Irrigation Districts,™ 1982 Ariz.
st. L.J. 345 at 355.

425 aryx. Code Ann. § 14-116-402(12).

426 ayk. Code Ann. § 14-116-402(13) (A).
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The only restrictions appear to be that the rates must be
"just, reasonable, and nondiscriminatory" and if water is
distributed to consumers outside the district boundary the
charges must be calculated in such a way so that no part of the
cost of distributing water outside the district is borne by

members of the district.*¥

427 Ayk. Code Ann. § 14-116-402(13) (B)&(C).
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14-117-402. Contracts between district and United States.

(a) The board is authorized to:

(1) Cooperate with the United States or any agency or instrumental-
ity thereof, hereinafter referred to as the United States, in the develop-
ment of plans for the construction, operation, and maintenance of any
facilities which the district is authorized to construct, operate, and
maintain;

(2) Negotiate a contract with the United States or give such assur-
ance as may be required by the United States for the construction,
operation, and maintenance of such facilities or any part thereof by the
United States. '

(A) The contract or assurance may provide for the payment by the
district to the United States of the agreed costs thereof in the form of
construction charges, operation and maintenance charges, water
rental, or service charges.

(B) The construction charges may include the cost of works of
improvement for irrigation, drainage, flood control, prevention of
seepage of irrigated lands, prevention of erosion, floodwater, and
sediment damages, and the conservation, development, utilization,
and disposal of water.

(C) The contract or assurance may provide for the repayment of
the various charges by the district primarily or exclusively from

revenue to be derived by the district from the sale under contract
between the district and its water users from the district works, with
payment to be made either in the form of agricultural products or
cash. However, if sufficient revenue is not available from this source
or if the district was organized primarily for purposes other than
irrigation, then the board shall have authority to assess benefits
against the property within the district for the purpose of repaying
the obligations of the district under the terms of the contract with or
assurances given to the United States.

(D) The contract or assurance may provide that the district shall
furnish lands, easements, and rights-of-way and that property so
acquired by the district may be conveyed to the United States insofar
as the property may be required for the construction, operation, and
maintenance of works thereon by the United States for the benefit of
the district.

(E) The contract or assurance may provide that the district shall
save and hold harmless the United States from any liability or dam-
ages due to or arising out of the construction, operation, and mainte-
nance of any of the works.

(b) Until all moneys receivable by the United States from the dis-
trict under the contract or assurance shall have been fully paid, the
boundaries of the district shall not be altered without the consent of
the United States.



(c) Any indebtedness to the United States shall be and remain a
prior charge against the lands of the district. It shall be paid by sale or
rental of water or service under contract with the landowners of the
district, by the annual levy of assessments by the commissioners
against the district lands or by advance toll charge, all as herein pro-
vided, and the obligation to the United States shall so remain prior to
any subsequent obligation of the district.

(dX1) After the terms of the contract or assurance have been negoti-
ated with the United States, the board shall petition the chancery or
circuit court for the approval, if necessary, of a bond issue or other
evidence of indebtedness by the district for the purpose of paying for
preliminary expenses and the cost of acquisition of lands, easements,
and rights-of-way which may be needed in order to carry out the plan
of improvement.

(2) The chancery or circuit clerk shall thereupon give notice by pub-
lication for two (2) weeks in some newspaper published and having a
general circulation in the county or counties within the district, calling
upon all persons owning property within the district to appear before
the court upon some date not less than thirty (30) days nor more than
ninety (90) days from the date of the last publication, to be fixed by the
court, to show cause in favor of or against the issuance of bonds or
other evidence of indebtedness.

(3) If upon final hearing the court deems it to be in the best interest
of the owners of real property within the district, the court shall enter
an order authorizing the issuance of bonds or other evidence of indebt-

edness. However, if it is determined by the court that a majority in
number of the holders of title to the lands within the district and the
owners of a majority in value of the lands therein, as shown by the last
assessment, oppose the issuance of bonds or other evidence of indebted-
ness, the court shall enter a decree disapproving the issuance of bonds
or other evidence of indebtedness.

(4) The order of the court shall have the force of a judgment, and any
aggrieved party may appeal from the order as provided in
§ 14-117-207.
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14-117-208. Changing district boundaries.

(a)(1) The holder or holders of title representing in assessed value
one-half (1/2) or more of any body of lands benefited or capable of being
benefited by the works of a district may petition the chancery or circuit
court which established the district to change the boundaries of the
district to include that body of lands.

(2) Any owner of lands within the boundaries of a district may also
petition the court to change the boundaries of the district to exclude
such lands.

(b) The petition shall describe the boundaries of the parcel or tract of
land owned by the petitioner or petitioners.

(¢) The clerk shall give notice by publication for two (2) weeks in
some newspaper published and having a general circulation in the
county or counties within the district, calling upon all persons owning
property within the district and, in the case of a proposed inclusion of
lands, all persons owning property within the area proposed to be in-
cluded to appear before the court on some day to be fixed by the court to

show cause in favor of or against the inclusion or exclusion of lands of
petitioners.

(d) If the court deems it to be to the best interest of the district that
the lands be included or excluded from the district, it shall make an
appropriate order upon its records changing the boundaries of the dis-
trict.

(e) If the court finds that lands should be included in the district, the
court shall make a finding and order as to an equitable amount to be
paid by the petitioner or petitioners in lieu of the amount the peti-
tioners or their grantors would have been required to pay to the district
as assessments had the lands been included in the district at the time
the district was originally formed. These amounts shall be divided into
installments as the court may determine and shall be added to and be
collected with any assessments subsequently levied against the assess-
ment of benefits and shall be a part of the assessment of benefits.

() If the court finds that lands should be excluded from the district,
the court shall make a finding and order as to the amount, if any,
which shall be refunded by the district to any and all persons who have
paid any assessment or assessments to the district.

(g) In making this determination, the court shall consider whether
the parties have realized benefits from the organization and operation
of the district, and the value of those benefits as determined by the
court shall be deducted from the assessments paid in by the parties.

(h) No land excluded from the district shall be released from any
obligation to pay any valid outstanding indebtedness of the district at
the time of filing the petition for exclusion unless the holders of the
indebtedness shall assent to the release of the lands from such obliga-
tion.

(i) All costs of the proceedings shall be assessed against the peti-
tioners.

(j) Appeals from judgments of the court made pursuant to this sec-
tion shall be taken by an aggrieved party in accordance with the provi-
sions of § 14-117-207.
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(f) NEBRASKA GROUND WATER MANAGEMENT
AND PROTECTION ACT

46-656. Declaration of intent and purpose. The Legislature finds that
ground water is one of the most valuable natural resources in the state and
that an adequate supply of ground water is essential to the general welfare of
the citizens of this state and to the present and future development of agri-
culture in the state. The Legislature recognizes its duty to define broad pol-

icy goals concerning the utilization and management of ground water and
ensure local implementation of those goals. Every landowner shall be en;.O
tled to a reasonable and beneficial use of the ground water underlying hjg 0‘
her land subject to the provisions of Chapter 46, article 6, and the correlativ:
rights of other landowners when the ground water supply is insufficient for
all users. The Legislature determines that the goal shall be to extend groung
water reservoir life to the greatest extent practicable consistent with beref;.
cial use of the ground water and best management practices.

The Legislature further recognizes and declares that the managemen;, pro-
tection, and conservation of ground water and the beneficial use thereof are
essential to the economic prosperity and future well-being of the state and
that the public interest demands procedures for the implementation of
management practices to conserve and protect ground water supplies and t,
prevent the contamination or inefficient or improper use thereof. The Legis-
lature recognizes the need to provide for orderly management systems i
areas where management of ground water is necessary to achieve loca]]
determined ground water reservoir life goals and where available data, evi-
dence, or other information indicates that present or potential ground water
conditions, including subirrigation conditions, require the designation of
areas with special regulation of development and use.

Nothing in the Nebraska Ground Water Management and Protection Act
relating to the contamination of ground water is intended to limit the powers
of the Department of Environmental Quality provided in Chapter 81, article
15.

Source: Laws 1975, LB 577, § 1; Laws 1981, LB 146, § 4; Laws 1982, LB 375, § 1; Laws 1983, LB 378,

§1; Laws 1984, LB 1071, § 1; Laws 1986, LB 894, § 20; Laws 1993, LB 3,§ 7.
Effective date September 9, 1993.

46-657. Terms, defined. For purposes of the Nebraska Ground Water
Management and Protection Act and sections 46-601 to 46-613.02 and 46-636
to 46-655, unless the context otherwise requires:

(1) Person shall mean a natural person, a partnership, a limited liability
company, an association, a corporation, a municipality, an irrigation district,
an agency or a political subdivision of the state, or a department, an agency,
or a bureau of the United States;

(2) Ground water shall mean that water which occurs in or moves, seeps,
filters, or percolates through ground under the surface of the land;

(3) Contamination or contamination of ground water shall mean nitrate
nitrogen or other material which enters the ground water due to action of
any person and causes degradation of the quality of ground water sufficient
to make such ground water unsuitable for present or reasonably foreseeable
beneficial uses;



(4) District shall mean a natural resources district operating pursuant to
Chapter 2, article 32;

(5) Director shall mean the Director of Water Resources;

(6) Tlegal water well shall mean (a) any water well operated or con-
structed without or in violation of a permit required by the act, (b) any water
well not in compliance with rules and regulations adopted and promulgated
pursuant to the act, (¢) any water well not properly registered in accordance

with sections 46-602 to 46-604, or (d) any water well not in compliance with
any other applicable laws of the State of Nebraska or with rules and regula-
rions adopted and promulgated pursuant to such laws;

(7) Control area shall mean any area so designated by the director follow-
ing a public hearing initiated and conducted pursuant to section 46-658;

(8) To commence construction of a water well shall mean the beginning of
the boring, drilling, jetting, digging, or excavating of the actual water well
from which ground water is to be withdrawn;

(9) Management area shall mean any area so designated by a district pur-
suant to sections 46-673.01 to 46-673.06;

(10) Ground water reservoir life goal shall mean the finite or infinite
period of time which a district establishes as its goal for maintenance of the
supply and quality of water in a ground water reservoir at the time a ground
water management plan is adopted;

(11) Board shall mean the board of directors of a district;

(12) Irrigated acre shall mean any acre that is certified as such pursuant to
rules and regulations of the district and that is actually capable of being sup-
plied water through irrigation works, mechanisms, or facilities existing at
the time of the allocation;

(13) Acre-inch shall mean the amount of water necessary to cover an acre
of land one inch deep;

(14) Subirrigation or subirrigated land shall mean the natural occurrence
of a ground water table within the root zone of agricultural vegetation, not
exceeding ten feet below the surface of the ground;

(15) Best management practices shall mean schedules of activities, main-
tenance procedures, and other management practices utilized to prevent or
reduce present and future contamination of ground water which may
include irrigation scheduling, proper timing of fertilizer and pesticide appli-
cation, and other fertilizer and pesticide management programs;

(16) Special ground water quality protection area shall mean any area des-
ignated as such by the Director of Environmental Quality following a public
hearing, with boundaries approved by the Director of Environmental Qual-
ity, in which contamination of ground water is occurring or is likely to occur
in the reasonably foreseeable future;

(17) Point source shall mean any discernible, confined, and discrete con-
veyance, including, but not limited to, any pipe, channel, tunnel, conduit,
well, discrete fissure, container, rolling stock, vessel, other floating craft, or
other conveyance, over which the Department of Environmental Quality has
regulatory authority and from which a substance which can cause or contrib-
ute to contamination of ground water is or may be discharged;

(18) Allocation shall mean the allotment of a specified total number of
acre-inches of irrigation water per irrigated acre per year or an average
number of acre-inches of irrigation water per irrigated acre over any reason-
able period of time not to exceed five years;

(19) Rotation shall mean a recurring series of use and nonuse of irrigation
wells on an hourly, daily, weekly, monthly, or yearly basis; and

(20) Water well shall have the same meaning as in section 46-601.01.



Source: Laws 1975, LB 577, § 2; Laws 1980, LB 643, § 9; Laws 1981, LB 146, § 5; Laws 1981, L83
§ 1; Laws 1982, LB 375, § 2; Laws 1983, LB 378, § 2: Laws 1984, LB 1071, § 2; Laws 195'
LB 886, § 5; Laws 1986, LB 894, § 21; Laws 1991, LB51,§ 1; Laws 1993, LB 3, § 8; Laws | %.
LB 121, § 279; Laws 1993, LB 131, § 24; Laws 1993, LB 439, § 1: Laws 1993, LB 789, §5

Note: The Revisor of Statutes has pursuant to section 49-76% correlated LB 3, section 8, with Lp 121
section 279, LB 131, section 24, LB 439, section 1, and LB 789, section 5, to reflect all ameng’
ments. i

Note: The changes made by LB 789, section 5, became effective April 23, 1993. The changes made 1,
LB 3, section 8, LB 121, section 279, and LB 439, section 1, became effective September 9, 1993}'
The changes made by LB 131, section 24, became operative September 9, 1993. '

46-658. Control area; how determined; considerations; hearing; init.
ated by district; when held; notice; determination by director; orde;
designating control area; modification of control area boundaries; proce.-
dure. (1) An area may be designated a control area by the director following
a hearing initiated in accordance with subsection (3) of this section if it is
determined, following evaluation of relevant hydrologic and water quality
data, history of developments, and projection of effects of current and new
development, that development and utilization of the ground water supply
has caused or is likely to cause within the reasonably foreseeable future the
existence of either of the following conditions:

(@) An inadequate ground water supply to meet present or reasonably
foreseeable needs for beneficial use of such water supply; or ’

(b) Dewatering of an aquifer, resulting in a deterioration of the quality of
such ground water sufficient to make such ground water unsuitable for the
present purposes for which it is being utilized.

(2) When determining whether to designate a control area because of the
existence of any of the conditions listed in subsection (1) of this section, the
director’s considerations shall include, but not be limited to, whether con-
flicts between ground water users are occurring or may be reasonably antici-
pated or whether ground water users are experiencing or will experience
within the foreseeable future substantial economic hardships as a direct
result of current or anticipated ground water development or utilization.

(3) A hearing to designate a control area may be initiated by a district
whenever it has information sufficient in the opinion of the board to require
that any portion of such district should be designated as a control area. The
board shall report such information to the director with a request that a hear-
ing be held to determine if a control area should be established. The request
shall be accompanied by a general description of the area proposed for inclu-
sion in such control area.

(4)(a) Within thirty days after a hearing has been initiated pursuant to
subsection (3) of this section, the director shall consult with the district and
fix a time and place for a public hearing to consider the information supplied
and to hear any other evidence. The hearing shall be held within one hun-
dred twenty days after it has been initiated, shall be open to the public, and
shall be located within or in reasonable proximity to the area proposed for
designation as a control area. If, from information submitted by the district
or otherwise available to the director, the director has reason to believe that
area other than that identified by the district should be considered for inclu-
sion in any control area which would be established as a result of such
request, he or she shall so notify the district or districts whose boundaries
encompass such additional area. Notice of the hearing shall be published at
the expense of the district or districts in such newspapers as are necessary to
provide for general circulation within the geographic area at least once each
week for three consecutive weeks, the last publication to be not less than
seven days prior to the hearing. The notice shall provide a general descrip-
tion of all area which will be considered by the director for inclusion in the
control area.

(b) At the hearing, all interested persons shall be allowed to appear and
present testimony. The Conservation and Survey Division of the University



of Nebraska, the Nebraska Natural Resources Commission, and the Depart-
ment of Environmental Quality shall offer as evidence any information in
their possession which they deem relevant to the purposes of the hearing.
After the hearing and after any studies or investigations conducted by or on
behalf of the director as he or she deems necessary, the director shall deter-
mine whether a control area shall be designated. If the director determines
that no control area shall be established, he or she shall issue an order declar-
ing that no control area shall be designated.

(c) If the director determines that a control area shall be established, he or
she shall consult with such relevant state agencies named in subdivision (b)
of this subsection and with the district or districts affected and determine the
boundaries of the control area, taking into account the considerations enu-
merated in subsection (1) of this section, the effect on political subdivisions,
and the socioeconomic and administrative factors directly affecting the abil-
ity to implement and carry out local ground water management, control, and
protection.

(d) If the director determines that contiguous area within the jurisdic-
tional limits of one or more districts other than the district or districts which
initiated the hearing is subject to the conditions identified in this section and
therefor appropriate for inclusion in such control area, he or she shall so
notify such other district or districts prior to issuance of the order designat-
ing the control area.

(e) When the boundaries of a control area have been determined, the
director shall issue an order designating the area as a control area. Such an
order shall include a geographic and a stratigraphic definition of the control
area. Notice of the order shall be provided in the same manner as that pro-
vided for the hearing.

(5) Modification in control area boundaries or dissolution of a control area
may be accomplished utilizing the procedure established in this section for
the initial designation of such areas as control areas, but hearings for
designation, modification, or dissolution of such control area may not be ini-
tiated more often than once a year.

Source: Laws 1975, LB 577, § 3; Laws 1979, LB 26, § 1; Laws 1981, LB 146, § 6; Laws 1986, LB 894,
§22; Laws 1991, LB 278, § 4; Laws 1952, LB 21, § 1; Laws 1993,LB 3,§9.
Effective date September 9, 1993.

46-659. Construct water well in a control or management area; permit
required; application; form; fee; contents; late permit application; fee. (1)
Any person who intends to construct a water well, except test holes and
dewatering wells with intended use of ninety days or less, in a control area or
management area in this state on land which he or she owns or contrg)
before commencing construction, file with the district in which the Shay,
well will be located an application for a permit on forms provided bWater
district. Forms shall be made available at each district in which a controly
or management area is located, in whole or in part, and at such other larea
as may be deemed appropriate. The district shall review such apphg:ﬁces
and issue or deny the permit within thirty days after the application is ;) :;

(2) The application shall be accompanied by a seventeen-dollar-and-fig,.
cent filing fee payable to the district, except as provided in subsection 8 .
section 46-666, and shall contain (a) the name and post office address of t}(\) f
applicant or applicants, (b) the nature of the proposed use, (c) the intende§
location of the proposed water well or other means of obtaining ground
water, (d) the intended size, type, and description of the proposed water we}j
and the estimated depth, if known, (e) the estimated capacity in gallons per
minute, (f) the acreage and location by legal description of the land involveq
if the water is to be used for irrigation, (g) a description of the proposed use if
other than for irrigation purposes, and (h) such other information as the dis-
trict requires. Before any water well having a capacity of less than one hun-



dred gallons per minute is modified to withdraw ground water at a rate
equal to or greater than one hundred gallons per minute, an application shall
be filed for a permit pursuant to this section before water is so withdrawn,

(3) Any person who has failed or in the future fails to obtain a permit
required by subsection (1) of this section shall make application for a late
permit on forms provided by the district.

(4) The application for a late permit shall be accompanied by a
two-hundred-fiftv-dollar fee payable to the district, except as provided in
subsection (8) of section 46-666, and shall contain the same information
required in subsection (2) of this section.

Source: Laws 1975, LB 577, § 4; Laws 1980, LB 643, § 10; Laws 1981, LB 325, § 2; Laws 1982, LB 375,
§ 16; Laws 1983, LB 23, § 3; Laws 1984, LB 1071, § 3; Laws 1986, LB 894, § 23; Laws 1993,
1B 131, §25.
Operative date September 9, 1993.

46-660. Permit; when denied; corrections allowed; fees nonrefundable.
An application for a permit or late permit for a water well ina control area or
management area shall be denied only if the district in which the water well
s to be located finds (1) that the location or operation of the proposed water
well or other work would conflict with any regulations or controls adopted
by the district, (2) that the proposed use would not be 2 beneficial use of
water for domestic, agricultural, manufacturing, or industrial purposes, or
(3) in the case of a late permit only, that the applicant did not act in good faith
in failing to obtain a timely permit. If the district finds that the application is
incomplete or defective, it shall return the application for correction. If the
correction is not made within sixty days, the application shall be canceled.
All permits shall be issued with or without conditions attached or denied not
later than thirty days after receipt by the district of a complete and properly
prepared application. A permit issued shall specify all regulations and con-
trols adopted by a district relevant to the construction or utilization of the
proposed water well. No refund of any application fees shall be made

regardless of whether the permit is issued, canceled, or denied. The district
<hall transmit one copy of each permit issued to the director.

Source: Laws 1975, LB 577, § 5; Laws 1980, LB 643, § 11; Laws 1982, LB 375,§ 17; Laws 1983, LB 23
§ 4; Laws 1984, LB 1071, § 4; Laws 1993, LB 131, § 26. '
Operative date September 9, 1993.

46-661. Issuance of permit; no right to violate rules, regulations, or con-
trols. The issuance by the district of a permit pursuant to section 46-660 or
registration of a water well by the director pursuant to section 46-602 shall
not vest in any person the right to violate any district rule, regulation, or
control in effect on the date of issuance of the permit or the registration of the
water well or to violate any rule, regulation, or control properly adopted
after such date.

Source: Laws 1975, LB 577, § 6; Laws 1983, LB 23,§ 5; Laws 1984, LB 1071, § 5; Laws 1993, LB 131,
§27.
Operative date September 9, 1993.

46-662. Issuance of permit; commence construction and complete
water well within one year; failure; effect. When any permit is approved,
the applicant shall commence construction as soon as possible after the date
of approval and shall complete the construction and equip the water well
prior to the date specified in the conditions of approval, which date shall be
not more than one vear after the date of approval, unless it is clearly demon-
strated in the application that one vear is an insufficient period of time for
such construction. If the applicant fails to cornplete the project under the
terms of the permit, the district may withdraw the permit.

Source: Laws 1975, LB 577, § 7; Laws 1983, LB 23, § 6; Laws 1993, LB 131, § 28.
Operative date September 9, 1993.



46-663. Natural resources district; powers; enumerated. Regardless of
whether or not any portion of a district has been designated as a control area,
management area, ot special ground water quality protection area, in order
to administer and enforce the Nebraska Ground Water Management and
Protection Act and to effectuate the policy of the state to conserve ground
water resources, a district may:

(1) Adopt and promulgate rules and regulations necessary to discharge
the administrative duties assigned in the act;

(2) Require such reports from ground water users as may be necessary;

(3) Conduct investigations and cooperate or contract with agencies of the
United States, agencies or political subdivisions of this state, public or pri-
vate corporations, Or any association or individual on any matter relevant to
the administration of the act;

(4) Report to and consult with the Department of Environmental Quality
on all matters concerning the entry of contamination or contaminating
materials into ground water supplies; and

- (5) Issue cease and desist orders, following ten days’ notice to the person
affected stating the contemplated action and in general the grounds for the
action and following reasonable opportunity to be heard, to enforce any of
the provisions of the act or of orders or permits issued pursuant to the act, to
initiate suits to enforce the provisions of orders issued pursuant to the act,

and to restrain the construction of illegal water wells or the withdrawa] o,
use of water from illegal water wells.

Source: Laws 1975, LB 577,§ 8; Laws 1979, LB 26, § 2; Laws 1982, LB 375, § 18; Laws 1984, LB 109,
§ 6; Laws 1986, LB 8%4, § 24; Laws 1993, LB 3, § 10; Laws 1993, LB 131, § 29. '

Note: The Revisor of Statutes has pursuant to section 49-769 correlated LB 3, section 10, with LB 131
section 29, to reflect all amendments. ’

Note: The changes made by LB 3, section 10, became effective September 9, 1993. The changes mag,
by LB 131, section 29, became of erative September 9, 1993. ¢

46-665. Natural resources district; conduct meeting to determine con.
trols; hearings; when; public notice. (1) Following the designation of any
area as a control area and at such other times as the district desires the adop-
tion, amendment, or repeal of any control authorized by section 46-666, the
district shall hold a public meeting to determine the type of controls to be
imposed within that control area.

(2) Prior to the adoption, amendment, or repeal of any authorized control,
the district shall hold one or more public hearings to consider testimony
regarding such adoption, amendment, or repeal. The text of the control pro-
posed for adoption or repeal or of the amendment shall be made available to
the public at least thirty days prior to any such hearing. The hearings shall
be held within or in reasonable proximity to the control area. Public notice of
the time and place of all such hearings shall be given in the manner provided
in section 46-658.

(3) At the hearing, all interested persons shall be allowed to appear and
present testimony. The Conservation and Survey Division of the University
of Nebraska, the Nebraska Natural Resources Commission, and the Depart-
ment of Environmental Quality shall offer as evidence any information in
their possession which they deem relevant to the purposes of the hearing.

Source: Laws 1975, LB 577, § 10; Laws 1979, LB 26, § 3; Laws 1981, LB 146, § 7; Laws 1984, LB 1071,
§7; Laws 1993, LB 3, § 11.
Effective date September 9, 1993.

46-666. Natural resources district; adopt one or more controls; uniform-
ity, exception; restrict issuance of permits; publication of orders; joint
exercise of authority between districts; failure of district to adopt controls;
powers and duties of director; information to be supplied to director. (1) A



district in which a control area has been designated pursuant to subsection
(1) of section 46-658 shall by order adopt one or more of the following con-
trols for the control area:

(a) It may determine the permissible total withdrawal of ground water for
each day, month, or year and allocate such withdrawal among the ground
water users;

(b) It may adopt a system of rotation for use of ground water;

(c) It may adopt well-spacing requirements more restrictive than those
found in sections 46-609 and 46-651;

(d) It may require the installation of devices for measuring ground water
withdrawals from water wells; and

(e) It may adopt and promulgate such other reasonable rules and regula-
tions as are necessary to carry out the purpose for which a control area was
designated.

(2) Inadopting, amending, or repealing any control authorized by subsec-
gon (1) of this section or sections 46-673.08 to 46-673.12, the district’s consid-
erations shall include, but not be limited to, whether it reasonably appears
that such action will mitigate or eliminate the condition which led to
designation of the control area or management area, will encourage a high
degree of water use efficiency, or will improve the administration of the area.

(3) The adoption, amendment, or repeal of any authorized control in a
control area shall be subject to the approval of the director. The director may
hold a public hearing to consider testimony regarding the control prior to the
issuance of an order approving or disapproving the adoption, amendment,
or repeal of the control. The director shall consult with the district and fix a
time, place, and date for such hearing. In approving the adoption, amend-
ment, or repeal of an authorized control in a control area, the director’s
considerations shall include, but not be limited to, those enumerated in sub-
section (2) of this section.

(4) If because of varying ground water uses, different irrigation distribu-
tion systems, or varying climatic, hydrologic, geologic, or soil conditions
existing within a control area or management area the uniform application
throughout such area of one or more controls would fail to carry out the
intent of the Nebraska Ground Water Management and Protection Act in a
reasonably effective and equitable manner, the controls adopted by the dis-
trict pursuant to subsection (1) of this section or sections 46-673.08 to
46-673.12 may contain different water allocations for different irrigation dis-
tribution systems, on the condition that such different water allocations shall
be authorized for no more than five years from the time such allocations are
adopted, and different provisions for different categories of ground water
use or portions of the control area or management area. Any differences in
such provisions shall recognize and be directed toward such varying ground
water uses, distribution irrigation systems, or varying conditions. The provi-
sions of all controls for different categories of ground water use shall be uni-
form for all portions of the area which have substantially similar climatic,
hydrologic, geologic, and soil conditions.

(5) If the district determines, following a public hearing conducted pursu-
ant to section 46-665, that depletion or contamination of the ground water
supply in the control area or any portion of the control area is so excessive
that the public interest cannot be protected solely through implementation of
reasonable controls adopted pursuant to subsection (1) of this section, it may,
with the approval of the director, close all or a portion of the control area to
the issuance of any additional permits for a period of one calendar year.
Such areas may be further closed thereafter by a similar procedure for addi-
tional one-year periods. Any such area may be reopened at any time the
district determines that conditions warrant new permits at which time the



district shall consider all previously submitted applications for permits in
the order in which they were received.

(6) The district shall cause a copy of each order adopted pursuant to this
section or sections 46-673.08 to 46-673.12 to be published once each week for
three consecutive weeks in a local newspaper published or of general circula-

tion in the area involved, the last publication of which shall be not less th,y,
ten days prior to the date set for the effective date of such order.

(7) Whenever a control area or management area encompasses portions of
two or more districts, the responsibilities and authorities delegated in this
section and sections 46-665 and 46-673.08 to 46-673.12 shall be exerciseq
jointly and uniformly by agreement of the respective boards of all districts 5
affected. :

(8) If at the end of eighteen months following the designation of a contrg]
area pursuant to section 46-658 a district encompassed in whole or in part by
a control area has not adopted any specific controls pursuant to subsection
(1) of this section, the power to specify controls shall vest in the director who
shall, within ninety days after the end of the eighteen months, adopt and
promulgate by rule and regulation such controls as he or she deems neces-
sary for carrying out the intent of the Nebraska Ground Water Management
and Protection Act. Subject to section 46-667, the enforcement of controls
adopted pursuant to this section shall be the responsibility of the district
involved. When the controls adopted by the director pursuant to this sub-
section are in effect in a district, all application fees for water well permits in
such district pursuant to section 46-659 shall be payable to the director.

(9) If the power to adopt controls in a control area is vested in the director,
he or she shall be provided with a copy of all information, testimony, and
data available to the district or districts as a result of the public hearing for
the adoption of controls. At his or her discretion, the director may conduct
one or more additional public hearings prior to making his or her determina-
tion or selection of controls. Notice of any such additional hearings shall be
given in the manner provided in section 46-658.

Source: Laws 1975, LB 577, § 11; Laws 1978, LB 217, § 2; Laws 1979, LB 26, § 4; Laws 1980, LB 643,
§ 13; Laws 1981, LB 146, § 9; Laws 1982, LB 375, § 19; Laws 1983, LB 506, § 1; Laws 1983,
LB 23, § 7; Laws 1984, LB 1071, § 8; Laws 1986, LB 834, § 25, Laws 1993, LB 131, § 30.
Operative date September 9, 1993.

46-667. Hearing to determine proper enforcement of controls; when;
how commenced; evidence; enforcement to revert to district; right to sub-
sequent hearings. If at any time after a twelve-month period from the date
of the order of the district or director, as the case may be, adopting a control
pursuant to section 46-666 the governing body of any municipal corporation
owning water wells within the affected control area or five percent of the
water well owners in a control area allege by petition to the director that the
adopted control is not being enforced uniformly, equitably, or in good faith,
the director shall hold a hearing within sixty days, notice of which shall be
given in the manner provided in section 46-658. The director shall receive
evidence at the hearing to determine whether or not the adopted control is
being enforced uniformly, equitably, and in good faith and if the director
determines that the control is not being so enforced, then the enforcement
power set out in section 46-666 shall vest in the director for a period of twelve
months. At the end of the twelve-month period, enforcement shall revert to
the district or districts involved. Nothing in this section shall restrict the
right of a municipality or five percent of water well owners in a control area
to repetition at any time for another hearing for the enforcement of controls.



Source: Laws 1975, LB 577, § 12; Laws 1984, LB 1071, § 9; Laws 1993, LB 131, § 31.
Operative date September 9, 1993.

46-673.03. Ground water management plan; director; review; duties.
The director shall review any ground water management plan submitted by
2 district to ensure that the best available studies, data, and information were
utilized and considered and that such plan is supported by and is a reason-
able application of such information. If the primary purpose of the proposed
management area is protection of water quality, the director shall consult
with the Department of Environmental Quality regarding approval or denial
of the management plan. The director shall consult with the Conservation
and Survey Division of the University of Nebraska, the Nebraska Natural
Resources Commission, and such other state or federal agencies the director
shall deem necessary when reviewing plans. Within ninety days after
receipt of a plan, the director shall transmit his or her findings, conclusions,
and reasons for approval or disapproval to the district submitting the plan.

Source: Laws 1982, LB 375, § 5; Laws 1986, LB 894, § 27; Laws 1993, LB 3, § 12,
Effective date September 9, 1993.

46-673.05. Management area; establishment; when; hearing; notice;
procedure. Prior to proceeding toward establishing a management area, a
management plan shall have been approved by the director or the district
shall have completed the requirements of section 46-673.04. In order to
establish a management area, the district shall fix a time and place for a pub-
lic hearing to consider the management plan information supplied by the
director and to hear any other evidence. The hearing shall be located within
or in reasonable proximity to the area proposed for designation as a manage-
ment area. Notice of the hearing shall be given in accordance with section
46-658, shall provide a general description of the contents of the plan and of
the area which will be considered for inclusion in the management area, and
shall provide the text of the control proposed for adoption by the district. All
interested persons shall be allowed to appear and present testimony. The
hearing shall include testimony of a representative of the Department of
Water Resources and, if the primary purpose of the proposed management
area is protection of water quality, of the Department of Environmental
Quality and shall include the results of any studies or investigations con-
ducted by the district.

Source: Laws 1982, LB375,§ 7; Laws 1986, LB B94, § 28; Laws 1991, LB 51, § 2; Laws 1993, LB3,§13.
Effective date September 9, 1993.

46-673.09. District; manage use of water; means authorized. A district
may manage the use of water in a management area for water quantity or
quality purposes or both by any of the following means:

(1) Allocating the total permissible withdrawal of ground water;

(2) Rotation of use of ground water;

(3) Well-spacing requirements pursuant to section 46-673.12;

(4) Reduction of irrigated acres;

(5) Requiring the use of flow meters on water wells;

(6) Best management practices;

(7) Requiring the analysis of water or deep soils for fertilizer and chemicy
content; or

(8) Educational programs designed to protect water quality.

Source: Laws 1982, LB 375, § 11; Laws 1986, LB 854, § 30; Laws 1991, LB 51, § 4; Laws 1993 1
§ 2; Laws 1993, LB 131, § 32. + LB 439,

Note: The Revisor of Statutes has pursuant to section 49-769 correlated LB 131, section 32
LB 439, section 2, to reflect all amendments. - With

Note: The changes made by LB 439, section 2, became effective September 9, 1993. The chan,
made by LB 131, sechon 32, became operative September 9, 1993. Bes



46-673.10. Ground water allocation; limitations and conditions. (1) jf
allocation is adopted for use of ground water for irrigation purposes in a
management area, the permissible withdrawal of ground water shall be allo-
cated equally per irrigated acre. Such allocation shall specify the total
number of acre-inches that are allocated per irrigated acre per year, except
that the district may allow a ground water user to average his or her alloca-
tion over any reasonable period of time not to exceed five years. A ground
water user may use his or her allocation on all or any part of the irrigated
acres to which the allocation applies.

(2) A ground water user in a management area shall not be prevented
from increasing the number of acres which he or she irrigates, or otherwise
adding new or additional acres or uses of ground water, but all such new or
additional acres or uses shall be subject to the controls adopted pursuant to
sections 46-656 to 46-674. A person who increases the number of acres which
he or she irrigates, or otherwise adds new or additional uses of ground
water, shall be entitled to the same allocation as existing acres or uses.

(3) If annual rotation or reduction of irrigated acres is adopted for use of
ground water for irrigation purposes in a management area, the nonuse of
irrigated acres shall be a uniform percentage reduction of each landowner's
irrigated acres within the management area or a subarea of the management
area. Such uniform reduction may be adjusted for each landowner based
upon crops grown on his or her land to reflect the varying consumptive
requirements between crops.

Source: Laws 1982, LB 375, § 12; Laws 1991, LB 51, § 5; Laws 1993, LB 439, § 3.
Effective date September 9, 1993.

46-673.11. District; review allocation, rotation, or reduction control;
considerations. A district may annually and shall at least once every three
years review any allocation, rotation, or reduction control imposed in a man-
agement area and shall adjust allocations, rotations, or reductions to accom-
modate new or additional uses or otherwise reflect findings of such review,
consistent with the ground water reservoir life goal. Such review shall con-
sider new development or additional ground water uses within the area,
more accurate data or information that was not available at the time of the
allocation, rotation, or reduction order, the availability of supplemental
water supplies, any changes in ground water recharge, and such other fac-
tors as the district deems appropriate.

Source: Laws 1982, LB 375, § 13; Laws 1993, LB 439, § 4.
Effective date September 9, 1993.

46-674.02. Special protection area; legislative findings. The Legislature
finds that:

(1) The levels of nitrate nitrogen and other contaminants in ground water
in certain areas of the state are increasing;

(2) Long-term solutions should be implemented and efforts should be
made to prevent the levels of ground water contaminants from becoming too
high and to reduce high levels sufficiently to eliminate health hazards;

(3) Agriculture has been very productive and should continue to be an
important industry to the State of Nebraska;

(4) Natural resources districts have the legal authority to regulate certain
activities and, as local entities, are the preferred regulators of activities which
may contribute to ground water contamination in both urban and rural
areas;

(5) The Department of Environmental Quality should be given authority
to regulate sources of contamination when necessary to prevent serious dete-
rioration of ground water quality;

(6) The powers given to districts and the Department of Environmental



Quality should be used to stabilize, reduce, and prevent the increase or
spread of ground water contamination; and

(7) There is a need to provide for the orderly management of ground
water quality in areas where available data, evidence, and other information
indicate that present or potential ground water conditions require the
designation of such areas as special ground water quality protection areas.

Source: Laws 1986, LB 894, § 1; Laws 1993, LB 3, § 14.
Effective date September 9, 1993.

46-674.03. Special protection area; reports required. Each state agency
and political subdivision shall promptly report to the Department of Envi-
ronmental Quality any information which indicates that contamination is
occurring.

Source: Laws 1986, LB 894, § 2; Laws 1993, LB 3,§ 15.
Effective date September 9, 1993.

46-674.04. Special protection area; Department of Environmental Qual-
ity; conduct study; when; report. If, as a result of information provided
pursuant to section 46-674.03 or studies conducted by or otherwise available
to the Department of Environmental Quality and following preliminary
investigation, the Director of Environmental Quality has reason to believe
that contamination of ground water is occurring or likely to occur in an area
of the state in the reasonably foreseeable future, the department shall, in
cooperation with any appropriate state agency and district, conduct a study
to determine the source or sources of the contamination and the area affected
by such contamination and shall issue a written report within one year of the
initiation of the study. The department shall consider the relevant water
quality portions of the management plan developed by the district pursuant
to section 46-673.01 during the study required in this section.

Source: Laws 1986, LB 894, § 3; Laws 1993, LB 3, §16.
Effective date September 9, 1993.

46-674.05. Special protection area; contamination; point source. di
tor; duties. If the Director of Environmental Quality determines ﬁ.'o -
study ‘conducted pursuant to section 46-674.04 that one or more Sour? the
contamination are point sources, he or she shall expeditiously use the ? of
dures authorized in the Environmental Protection Act to stabilize or fedos;

the level and prevent the increase or spread of such contamination,

Source: Laws 1986, LB 894, § 4; Laws 1993, LB 3,6 17.
Effective date September 9, 1993.

Cross Reference
Environmental Protection Act, see section 81-1532.

46-674.06. Special protection area; contamination; not point source.
director; duties; hearing; notice. If the Director of Environmental Qua; '
determines from the study conducted pursuant to section 46-674.04 that one
or more sources of contamination are not point sources and if a management
area, the primary purpose of which is protection of water quality, has been
established which includes the affected area, the Director of Environmenta}
Quality shall consider whether to require the district which established the
management area to adopt an action plan as provided in sections 46-674.07
to 46-674.11.

I the Director of Environmental Quality determines that one or more of
the sources are not point sources and if such a management area has not been
established, he or she shall, within thirty days after completion of the report
required by section 16-674.04, consult with the district within whose bounda-
ries the area affected by such contamination is located and fix a time and



place for a public hearing to consider the report, hear any other evidence,
and secure testimony on whether a special ground water quality protection
area should be designated. The hearing shall be held within one hundred
twenty days after completion of the report, shall be open to the public, and
shall be located within or in reasonable proximity to the area considered in
the report. Notice of the hearing shall be published in such newspapers as
are necessary to provide for general circulation within the geographic area at
least once each week for three consecutive weeks, the last publication to be
not less than seven days prior to the hearing. The notice shall provide a
general description of all areas which will be considered for inclusion in the
special ground water quality protection area.

At the hearing, all interested persons shall be allowed to appear and pre-
sent testimony. The Conservation and Survey Division of the University of
Nebraska, the Department of Health, the Department of Water Resources,
the Nebraska Natural Resources Commission, and the appropriate district
shall offer as evidence any information in their possession which they deem
relevant to the purpose of the hearing. After the hearing and after any stud-
ies or investigations conducted by or on behalf of the Director of Environ-
mental Quality as he or she deems necessary, the director shall determine

whether a special ground water quality protection area shall be designated.

Source: Laws 1986, LB 894, § 5; Laws 1991, LB 51, § 9; Laws 1993, LB 3, § 18.
Effectve date September 9, 1993.

46-674.07. Special protection area; designation; adoption of action
plan; considerations; procedures; order. (1) When determining whether to
designate a special ground water quality protection area or to require a dis-
trict which has established a management area, the primary purpose of
which is protection of water quality, to adopt an action plan for the affected
area, the Director of Environmental Quality shall consider whether contami-
nation of ground water has occurred or is likely to occur in the reasonably
foreseeable future, whether ground water users, including, but not limited
to, domestic, municipal, industrial, and agricultural users, are experiencing
or will experience within the foreseeable future substantial economic hard-
ships as a direct result of current or reasonably anticipated activities which
cause or contribute to contamination of ground water, whether methods are
available to stabilize or reduce the level of contamination, and administra-
tive factors directly affecting the ability to implement and carry out regula-
tory activities.

(2) If the Director of Environmental Quality determines that no such area
should be established, he or she shall issue an order declaring that no special
ground water quality protection area shall be designated.

(3) If the Director of Environmental Quality determines that a special
ground water quality protection area shall be established or that such a dis-
trict shall be required to adopt an action plan, he or she shall consult with
relevant state agencies and with the district or districts affected and deter-
mine the boundaries of the area, taking into account the effect on political
subdivisions and the socioeconomic and administrative factors directly
affecting the ability to implement and carry out local ground water manage-
ment, control, and protection. The report by the Director of Environmental
Quality shall include the specific reasons for the creation of the ground water
quality protection area or the requirement of such an action plan and a full
disclosure of the possible causes.

(4) When the boundaries of an area have been determined, the Director of
Environmental Quality shall issue an order designating the area as a special
ground water quality protection area or requiring such an action plan. Such
an order shall include a geographic and a stratigraphic definition of the area.

Source: Laws 1986, LB 894, § 6; Laws 1991, LB 51, § 10; Laws 1993, LB 3, § 19.
Effective date September 9, 1993.



46-674.10. Special protection area; adoption or amendment of action
plan; considerations; procedures; uniformity; exception. (1) In adopting or
amending an action plan authorized by subsection (2) of this section, the
district’s considerations shall include, but not be limited to, whether it rea-
sonably appears that such action will mitigate or eliminate the condition
which led to designation of the special ground water quality protection area
or the requirement of an action plan for a management area or will improve
the administration of the area.

(2) The Director of Environmental Quality shall approve or deny the
adoption or amendment of an action plan within one hundred twenty days
after the date the plan is submitted by the district. He or she may hold a
public hearing to consider testimony regarding the action plan prior to the
issuance of an order approving or disapproving the adoption or amendment.
In approving the adoption or amendment of the plan in such an area, consid-
erations shall include, but not be limited to, those enumerated in Subsect;

(1) of this section. on

(3) If because of varying ground water uses or varying climatic, hydro.
logic, geologic, or soil conditions existing within a special ground water
quality protection area or management area the uniform application
throughout such area of one or more protective measures would fail tg ¢
out the intent of the Nebraska Ground Water Management and PIOtQCﬁo;l
Act in a reasonably effective and equitable manner, the measures adopteq by
the district pursuant to subsection (1) of this section may vary. Any diffe,.
ences in such protective measures shall recognize and be directed towarg
such varying ground water uses or conditions. All protective measures fo
different categories of ground water use shall be uniform for all portions of
the area which have substantially similar climatic, hydrologic, geologic, and
soil conditions.

(4) If the director denies approval of an action plan by the district, the
order shall list the reason the action plan was not approved. A district may
submit a revised action plan within sixty days to the director for approval,

Source: Laws 1986, LB 894, § 9; Laws 1991, LB 51, § 13; Laws 1993, LB 3, § 20.
Effective date September 9, 1993.

46-674.11. Special protection area; district publish protective measure
adopted. Following approval of the action plan by the Director of Environ-
mental Quality, the district shall cause a copy of each protective measure
adopted pursuant to section 46-674.10 to be published once each week for
three consecutive weeks in a local newspaper published or of general circula-
tion in the area involved, the last publication of which shall be not less than
ten days prior to the date when such protective measure becomes effective.

Source: Laws 1986, LB 894, § 10; Laws 1993, LB 3, § 21.
Effective date September 9, 1993.

46-674.12. Special protection area; director specify protective measures;
when; powers and duties. (1) The power to specify protective measures
shall vest in the Director of Environmental Quality if (a) at the end of one
hundred eighty days following the designation of a special ground water
quality protection area or the requiring of an action plan for a management
area pursuant to section 46-674.07, a district encompassed in whole or in part
by a special ground water quality protection area or such a management area
has not completed an action plan, (b) a district does not submit a revised
action plan within sixty days after denial of its original action plan, or (c) the
district submits a revised action plan which is not approved by the director.

(2) If the power to specify protective measures in a special ground water
quality protection area or such a management area is vested in the Director



of Environmental Quality, he or she shall within nin

mulgate by rule and regulation such measures as hezt{;?geae{mos;zgspw
for carr'ying out the intent of the Nebraska Ground Water Mana ement?nrg
Protection Act. He or she shall conduct one or more public hearii s prior to
the adoption of protective measures. Notice of any such addjtiona% hPe,arin
shall be given in the manner provided in section 46-674.06. The enforcemexgxst
of protective measures adopted pursuant to this section shall be

pility of the Department of Environmental Quality.

Source: Laws 1986, LB 894, § 11; Laws 1991, LB 51, § 14; Laws 1993, LB 3,§ 22.
Effective date September 9, 1993.

the responsi.

46-674.13. Special protection area; protective measures; duration;
amendment of plan. The protective measures in the action plan approved
by the Director of Environmental Quality pursuant to section 46-674.10 shall
be exercised by the district for the period of time necessary to stabilize or
reduce the level of contamination and prevent the increase or spread of

ound water contamination. An action plan may be amended by the same

method utilized in the adoption of the action plan.

Source: Laws 1986, LB 8%4, § 12; Laws 1993, LB 3, § 23.
Effective date September 9, 1993.

46-674.14. Special protection area; removal of designation or require-
ment of action plan; when. A district may petition the Director of Environ-
mental Quality to remove the designation of the area as a special ground
water quality protection area or the requirement of an action plan for a man-
agement area. If the director determines that the level of contamination in 2
special ground water quality protection area or a management area has sta-
bilized at or been reduced to a level which is not detrimental to beneficial

uses of ground water, he or she may remove the designation.

Source: Laws 1986, LB 894, § 13; Laws 1991, LB 51, § 15; Laws 1993, LB 3, § 24.
Effective date September 9, 1993.

46-674.15. Special protection area; order; appeal. Any person aggrieved
by any order of the district or the Director of Environmental Quality issued
pursuant to sections 46-674.02 to 46-674.20 may appeal the order, and the

appeal shall be in accordance with the Administrative Procedure Act.

Source: Laws 1986, LB 894, § 14; Laws 1988, LB 352, § 79; Laws 1993, LB 3, § 25.
Effective date September 9, 1993.

Cross Reference
Administrative Procedure Act, see section 84-920.

46-674.16. Special protection area; Environmental Quality Council;
adopt rules and regulations. The Environmental Quality Council shall
adopt and promulgate, in accordance with the Administrative Procedure
Act, such rules and regulations as are necessary to the discharge of duties

under sections 46-674.02 to 46-674.20.

Source: Laws 1986, LB 894, § 15; Laws 1993, LB 3, § 26.
Effective date September 9, 1993.

Cross Reference
Administrative Procedure Act, see section 84-920.

46-674.18. Special protection area; district; duties. Each district in
which a special ground water quality protection area has been designated or
an action plan for a management area has been required pursuant to sections
46-674.02 to 46-674.20 shall, in cooperation with the Department of Environ-
mental Quality, establish a program to monitor the quality of the ground
water in the area and shall if appropriate provide each landowner or opera-
tor of an irrigation system with current information available with respect to

fertilizer and chemical usage for the specific soil types present and ¢y,

patterns used.

Source: Laws 1986, LB 894, § 17; Laws 1991, LB 51, § 16; Laws 1993, LB 3, § 27.
Effective date September 9, 1993.

PPing



Appendix D

82a.1001

WATERS AND WATERCOURSES

Article 10.—GROUNDWATER
MANAGEMENT DISTRICTS

Law Review and Bar Journal References:

“Water Law—Kansas Water Appropriation Act—Water
May Not Be Appmpriated Without the Approval of the
Chief Engineer,” Gary H. Hanson, 31 K.L.R. 342, 348
(1983).

“The Constitutionality of the Kansas Groundwater An-
tiexportation Statute,” ‘Galen M. Buller, 31 K.L.R. 429,
444 (1983).

“Groundwater Pollution I: The Problem and the Law,”
Robert L. Glicksman, George Cameron Coggins, 35
K.L.R. 73, 145 (1986).

“High Noon on the Ogallala Aquifer: Agriculture Does
Not Live bv Farmland Preservation Alone,” Myrl L. Dun-
can, 27 W.L.J. 16, 51 (1987).

“Legal Aspects of Kansas Water Resources Planning,”
John C. Peck and Doris K. Nagel, 37 K.L.R. 199 (1989).

82a.1001 to 82a-1019.
History: L. 1968, ch. 403, §§ 1 to 19; Re-
pealed, L. 1972, ch. 386, § 17; July L.

82a-1020. Legislative declaration. It is
hereby recognized that a need exists for the
creation of special districts for the proper man-
agement of the groundwater resources of the
state: for the conservation of groundwater re-
sources: for the prevention of economic dete-
rioration; for associated endeavors within the
state of Kansas through the stabilization of ag-
riculture: and to secure for Kansas the benefit
of its fertile soils and favorable location with
respect to national and world markets. It is the
policy of this act to preserve basic water use
doctrine and to establish the right of local
water users to determine their destiny with
respect to the use of the groundwater insofar
as it does not conflict with the basic laws and
policies of the state of Kansas. It is, therefore,
declared that in the public interest it is nec-
essary and advisable to permit the establish-
ment of groundwater management districts.

History: L. 1972, ch. 386, § L; July 1.

Law Review and Bar Journal References:

Note on the water depletion deduction in Kansas, 25
K.L.R. 453, 460 (1977).

“Kansas Water Rights: More Recent Developments,”
Arpo Windschefiel, 47 J.B.A.K. 217, 222 (1978).

“Kansas Groundwater Management Districts,” John C.
Peck, 29 K.L.R. 51, 52, 54, 62, 66 (1980).

“Kansas Water Appropriation Statutes and the Oil and
Gas Industry in Kansas,” Eva N. Neufeld, 50 J.B.AK. 43,
50 (1981).

“Riparian Property Rights: Kansas Law of Riparian Own-
ership,” Blaise R. Plummer, 21 W.L.J. 96, 97 (1981).

“Legal Constraints on Diverting Water from Eastern
Kansas to Western Kansas,” John C. Peck, 30 K.L.R. 160,
167, 168, 175, 202, 206, 211, 212 (1882).

“Groundwater Pollution I: The Problem and the Law.”
Robert L. Glicksman, George Cameron Coggins, 35
K.L.R. 75, 145 (1986).

“High Noon on the Ogallala Aquifer: Agriculture Does
Not Live by Farmland Preservation Alone,” Myrl L. Dun.
can, 27 W.LJ. 16, 52, 64, 77, 92 (1987).

Attorney General's Opinions:
Groundwater management district; eligible voter. 89-3,
Groundwater management district powers; annual as.

sessment against landowners; reduction of aistrict; dispo-
sition of funds. 89-23.

CASE ANNOTATIONS
1. Cited in holding Water Appropriation Act does not
violate constitutional requirements for taking of property.
F. Arthur Stone & Sons v. Gibson, 230 K. 224, 236, 239,
630 P.2d 1154 (1981).

82a-1021. Definitions. The following
terms when used in this act shall have the
limitations and meanings respectively ascribed
to them in this section:

(a) “Aquifer” means any geological forma.
tion capable of yielding water in sufficient
quantities that it can be extracted for beneficial
purposes.

(b) “Board” means the board of directors
constituting the governing body of a ground-
water management district.

(c) “Chief engineer” means the chief en-
gineer of the division of water resources of the
Kansas state board of agriculture.

(d) “District” means a contiguous area
which overlies one or more aquifers, together
with any area in between, which is organized
for groundwater management purposes under
this act and acts amendatory thereof or sup-
plemental thereto.

(e) “Eligible voter” means any person who
is a landowner or a water user as defined in
this act except as hereafter qualified. Every
natural person of the age of eighteen (18) years
or upward shall be an eligible voter of a district
under this act if (1) he or she is a landowner
who owns, of record, any land, or any interest
in land, comprising forty (40) or more contig-
uous acres located within the boundaries of the
district and not within the corporate limits of
any municipality, or (2) he or she withdraws
or uses groundwater from within the bound-
aries of the district in an amount of one acre-
foot or more per year.

Except as is hereafter qualified, every public
or private corporation shall be an eligible voter
of a district under this act either (1) if it is a
landowner who owns of record any land, or
any interest in land, comprised of forty (40) or
more contiguous acres located within the
boundaries of the district and not within the
corporate limits of any municipality, or (2) if
it is a corporation that withdraws groundwater
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from within the district in an amount of one
acre-foot or more per year.

~ Each tract of land of forty (40) or more con-
tiguous acres and each quantity of water with-
drawn or used in an amount of one acre-foot
or more per year shall be represented by but
a single eligible voter. If the land is held by
lease, under an estate for years, under con-
tract, or otherwise, the fee owner shall be the
one entitled to vote, unless the parties in in-
terest agree otherwise. If the land is held
jointly or in common, the majority in interest
shall determine which natural person or cor-
poration shall be entitled to vote. Each qual-
ified voter shall be entitled to cast only one
vote. A person duly authorized to act in a rep-
resentative capacity for estates, trusts, munic-
ipalities, public corporations or private
corporations may also cast one vote for each
estate, trust, municipality, or public or private
corporations so represented. Nothing herein
shall be construed to authorize proxy voting.

Any landowner who is not a water user may
have his or her land excluded from any district
assessments and thereby abandon his or her
right to vote on district matters by serving a
written notice of election of exclusion with the
steering committee or the board. Such a land-
owner may again become an eligible voter by
becoming a water user or by serving a written
notice of inclusion on the board stating that he
or she has elected to be reinstated as a voting
member of the district and will be subject to
district assessments.

Any eligible voter who is a landowner or
water user as defined in this act, and also is
the owner of a tract or tracts of land comprising
not less than six hundred forty (640) acres in
area, located within the boundaries of the dis-
trict, on which no water is being used or from
which no water is being withdrawn, may have
such tract or tracts of land on or from which
no water is used or withdrawn, excluded from
district assessment in the manner described
above.

All notices of inclusion or exclusion of land
shall be submitted to the board not later than
January 1 of the effective year.

“Land” means real property as that term
is defined by the laws of the state of Kansas.

(g “Landowner” means the person who is
the record owner of any real estate within the
boundaries of the district or who has an in-
terest therein as contract purchaser of forty (40)
or more contiguous acres in the district not
within the corporate limits of any municipality.

Owners of oil leases, gas leases, mineral rights,
easements, or mortgages shall not be consid-
ered landowners by reason of such ownership.

(h) “Management program’ means a writ-
ten report describing the characteristics of the
district and the nature and methods of dealing
with groundwater supply problems within the
district. It shall include information as to the

oundwater management program to be un-
dertaken by the district and such maps, geo-
logical information, and other data as may be
necessary for the formulation of such a
program.

(i) “Person” means any natural person, pri-
vate corporation, or municipality, or other pub-
lic corporation.

(j) “Water right” shall have the meaning
ascribed to that term in K.S.A. 82a-701, and
any acts amendatory thereof or supplemental
thereto.

(k) “Water user” means any person who is
withdrawing or using groundwater from within
the boundaries of the district in an amount not
less than one acre-foot per year. If a munici-
pality is a water user within the district, it
shall represent all persons within its corporate
limits who are not water users as defined
above.

History: L. 1972, ch. 386, § 2; July 1.

Attorney General’'s Opinions:

Groundwater management districts; imposition of annual
assessments on unified school district. 80-96.

Groundwater management districts; definition of land-
owner. 80-171.

Groundwater management districts; budget law inappl-
icable. 82-220.

No incompatibility for director of groundwater manage-
ment district serving as legislator. 84-59.

Groundwater management districts; annual meetings of
eligible voters; affidavits of eligibility to vote; certain rec-
ords not required to be open; information of a personal
nature; board of directors; qualifications. 85-48.

Groundwater management districts; definitions; eligible
voters, water users, tract. 85-58.

Groundwater management districts; definitions; eligible
voter. 85-59.

Definitions; participating member. 85-136.

Bond elections; suffrage; qualifications of electors. 87-
72

Groundwater management district; eligible voter. 89-3.

Groundwater management district powers; annual as-
sessment against landowners; reduction of district; dispo-
sition of funds. 89-23.

82a-1022. Organization of district; steer-
ing committee; declaration of intent filing;
map of proposed district, submission and ap-
proval by chief engineer. Proceedings to or-
ganize a groundwater management district

shall be commenced by filing with the chief



engineer a declaration of intent to form a dis-
trict, signed by not less than fifteen (15) eli-
gible voters of the proposed district. The seven
(7) eligible voters first signing the declaration
shall be the steering committee of the pro-
posed district. The person first signing the dec-
laration shall be chairman of the steering
committee, and the second signer shall be the
secretary. At the time of filing the declaration
of intent, the steering committee shall also sub-
mit to the chief engineer a map of the proposed
district. The chief engineer shall, in consul-
tation with the steering committee, make any
necessary modifications in the map of the pro-
posed district so that, in the opinion of the
chief engineer, a manageable area will result.
After such modifications are made, the chief
engineer shall certify to the steering commit-
tee, a description of the lands to be included
within the proposed district.
History: L. 1972, ch. 386, § 3; July L

82a-1023. Same; petition contents and
signatures; filing with secretary of state. (a)
Within twelve (12) months after certification of
the description of the lands to be included
within the proposed district, and before any
groundwater management district shall be or-
ganized, a petition shall be circulated by the
steering committee and filed with the secretary
of state after being signed by not less than fifty
(50) eligible voters or fifty percent (50%) of the
eligible voters of the district, whichever is the
smaller.

(b) The petition shall set forth:

(1) The proposed name of the district,
which name shall end with the words “ground-
water management district No. "
It shall be the duty of the secretary of stat
to assign a number to each such district in the
order in which petitions for organizations are
received in his or her office. :

(2) A description of the lands to be in-
cluded within the proposed district identified
by township, range, and section numbers and
fractions thereof, and other areas as appropri-
ate and a map showing the contiguous lands
to be included in the district.

(3) A statement of the purposes for which
the district is to be organized.

(4) A statement of the number of persons
that will constitute the elected board of direc-
tors of the district, which shall be an uneven
number of not less than three (3) or more than
fifteen (15).

(5) The names and addresses of the persons
who constitute the steering committee.

(6) A prayer for the organization and in-
corporation of the district.

(7) Any other matter deemed essential by
the steering committee.

(¢) The petition shall be in substantially the
following form:

“Before the secretary of state of the state of Kansas in
the matter of the proposed groundwater man-
agement district No. -, in —county. (counties),
Kansas. ‘

PETITION

“Come now the undersigned persons and state that (1)
they are eligible voters of the aforenamed groundwater
management district, hereinafter more fully described; (2)
each signer's post-office address is set forth beside his or
her name; (3) the purposes for which this district is or-
ganized are: (statement of purposes); (4) a seven-member
steering committee for the organization of the district has
been established; (5) the names of persons who serve on
the steering committee, of which the first named shall be
chairman, and their respective addresses are as follows:
(list of names and addresses); and (6) the governing body
of the district shall be an elected board of directors com-
posed of eligible voters.

“Attached hereto, marked exhibit A and made a part
hereof, is a description of the lands proposed to be in-
cluded in the district.

“Attached hereto, marked exhibit B and made a part
hereof, is a map showing the lands proposed to be included
in the district.

“Wherefore, the undersigned individually and collec-
tively pray that a groundwater management district be
organized in the manner provided by law for the purposes
set forth herein, and that the secretary of state and the
chief engineer of the division of water resources of the
Kansas state board of agriculture proceed diligently in the
performance of their duties so that the organization and
incorporation of this proposed district may be completed
and approved at the earliest possible time.

“Submitted to the secretary of state this
day of 19 "

History: L. 1972, ch. 386, § 4, L. 1974,
ch. 454, § 1, July L
Law Review and Bar Journal References:

“Kansas Groundwater Management Districts,” John C.
Peck, 29 K.L.R 51, 53 (1980).

Attorney General's Opinions:

Groundwater management districts; annual meetings of
eligible voters; afidavits of eligibility to vote; certain rec-
ords not required to be open; information of a personal
pature; board of directors; qualifications. 85-48.

82a-1024. Same; determination of suffi-
ciency of petition; approval by chief engineer;
criteria for approval. (a) If the secretary of
state finds the petition to be sufficient as to
form and substance and executed in accordance
with the requirements of this act he or she
shall transmit a certified copy of the petition
to the chief engineer within five (5) days from
the date of his or her determination of suffi-
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ciency. Upon receipt of the certified copy, the
chief engineer shall review the petition and
shall within ninety (90) days after receipt of
the copy transmit a written report of his or
her findings on the petition, together with his
or her written approval or disapproval of the
petition, to the secretary of state and the chair-
man of the steering committee named in the
petition.

(b) The chief engineer shall approve such
petition if he or she finds that:

(1) The lands proposed to be included in
the district substantially comprise a hydrologic
community of interest.

(2) The proposed district would not include
any of the lands of an existing groundwater
management district.

(3) The statement of purposes contained in
the petition conforms with the intent and pur-
poses of this act.

(4) The lands within the proposed district
or part thereof overlie an aquifer or aquifers
subject to management.

(5) The map attached to the petition is sub-
stantially correct.

6) The area of the district and existing and
prospective uses of groundwater within the dis-
trict are sufficient to support a groundwater
management program.

(7) The public interest will be served by
the creation of the proposed district.

(¢) The chief engineer in his or her findings
may make minor corrections with respect to
the map and the corrections shall become a
part of the petition and shall be deemed ef-
fective without a recirculation of the corrected
petition.

(d) If the chief engineer approves the pe-
tition, he or she shall transmit a certified copy
of his or her report to the secretary of state
and to the chairman of the steering committee
of the district.

History: L. 1972, ch. 386, § 5; July L.

82a-1025. Same; election for approval
of organization of district; secretary of state
to issue certificate of incorporation, when; ac-
tion to attack legality. (a) Within ten (10) days
after receipt of a certified copy of the chief
engineer's report approving the petition, or the
petition as amended, the chairman of the steer-
ing committee shall call a meeting of the com-
mittee. The committee shall meet at the time
and place fixed in the notice and shall provide
by resolution for the calling of an election at
which all eligible voters of the district shall be

entitled to vote on the question of whether the
district should be organized in accordance with
the petition as approved by the chief engineer.
The steering committee shall cause a notice of
the election to be published once each week
for three (3) consecutive weeks in a newspaper
or newspapers of general circulation within the
proposed district, the first publication to be
not less than twenty-eight (28) days prior to
such election. If the proposed district lies in
more than one county, a similar notice shall
be published in a newspaper of general cir-
culation in each of the counties in which a part
of the proposed district is located. The notice
shall set forth when and where the election
shall be held and the proposition to be voted
on. It shall contain a copy of the petition as
approved by the chief engineer (omitting the
map attached as an exhibit) and shall be signed
by the chairman and attested by the secretary
of the steering committee. The steering com-
mittee shall conduct the election, canvass the
vote, and certify the results to the secretary
of state.

() If a majority of the votes cast are in
favor of the organization and creation of the
district, the secretary of state shall issue to the
steering committee a certificate of incorpora-
tion for the district, which shall be filed of
record in the office of the register of deeds of
each county in which all or a portion of the
district lies. Upon such recordation, the district
shall be authorized to function in accordance
with the provisions of this act.

(c) If a majority of those voting on the prop-
osition vote against the organization and cre-
ation of the district, the secretary of state shall
endorse that fact on the face of the petition
and the proceedings shall be closed.

(d) No action attacking the legality of the
incorporation of any groundwater management
district organized under this act shall be main-
tained unless commenced within ninety (90)
days after the issuance of the certificate of in-
corporation for a district by the secretary of
state, and any alleged illegality of the incor-
poration of any district shall not be interposed
as a defense to any action brought after that
time.

History: L. 1972, ch. 386, § 6; July 1.

Attorney General’s Opinions:

Groundwater management districts; annual meetings of
eligible voters; affidavits of eligibility to vote; certain rec-
ords not required to be open; information of a personal
nature; board of directors; qualifications. 85-48.
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82a.10268. Annual meetings of eligible
voters; organization meeting to elect initial
board of directors. (a) Within not more than
ninety (90) days after the recording of the cer-
tificate of incorporation, a meeting open to all
eligible voters of the district shall be held by
the steering committee for the election of the
initial board of directors of the district. A no-
tice of the meeting shall be given by the steer-
ing committee at least ten (10) days prior to
the date thereof by one publication in a news-
paper of general circulation in each of the
counties of which the groundwater manage-
ment district is a part. Each eligible voter of
the district shall be entitled to vote for as many
candidates as the number of directors that are
to be elected, but may not cast more than one
vote for any one candidate. The candidates re-
ceiving the greatest number of votes cast shall
respectively be declared elected.

(b) In not more than twelve (12) months
after the initial meeting, and annually there-
after, a meeting shall be held for the election
of directors whose terms expire, to report on
the financial condition and activities of the dis-
trict and to adopt a proposed budget covering
the anticipated expenses of the district for the
ensuing year.

() The number of directors of a district,
or the date of the annual meeting, may be
changed at any annual meeting if notice of the
proposition or propositions is included in the
notice of the annual meeting at which the
changes are to be considered.

History: L. 1972, ch. 386, § 7; L. 1978,
ch. 436, § 1; July L.

Law Review and Bar Journal References:

“Kansas Groundwater Management Districts,” John C.
Peck, 29 K.L.R. 51, 53 (1980).

Attorney General’s Opinions:
No incompatibility for director of groundwater manage-
ment district serving as legislator. 84-59.

82a.1027. Board of directors; terms of
members; expenses; officers; quorum; vote for
actions; filling vacancies. (a) All powers
granted to a groundwater management district
under the provisions of this act shall be ex-
ercised by an elected board of directors which
shall be composed of the number of persons
specified in the petition. Each director shall
serve for a period of three (3) vears and until
his or her successor is duly elected and qual-
ified, except that as nearly as possible one-third
of the original directors shall serve for a term
of one 1) vear, one-third shall serve for a term
of two 12) vears, and one-third shall serve for

a term of three (3) years. The directors shal]
serve without compensation but shall be g].
lowed actual and necessary expenses incurreq
in the performance of their official duties.

(b) The board of directors, after being duly
elected, shall elect frem its number a presi-
dent, a vice-president, a secretary, and a treas.
urer. In districts having only three (3)
directors, the board shall elect one director tq
hold the offices of secretary and treasurer.

(c) A majority of the directors shall const-
tute a quorum for the transaction of business
and a majority of those voting shall determine
all actions taken by the board. In the absence
of any of the duly elected officers, those dj-
rectors present at any meeting may select a
director to act as an officer pro tem.

(d) The elected board shall fill any vacancy
occurring on the board prior to the expiration
of the term of any director by selecting a re-
placement from among the eligible voters of
the district to serve for the unexpired term.

History: L. 1972, ch. 386, § 8; July 1.
Attorney General’s Opinions:

Official public records act applies to groundwater man.
agement districts. 83-1.

No incompatibility for director of groundwater manage-
ment district serving as legislator. 84-39. )

Groundwater management districts; annual meetings of
eligible voters; affidavits of eligibility to vote; certain rec-

ords not required to be open; information of a personal
nature; board of directors; qualifications. 85-48.

82a.1028. District powers; home office.
Every groundwater management district or-
ganized under this act shall be a body politic
and corporate and shall have the power to:

(a) Adopt a seal;

(b) sue and be sued in its corporate name;

{(c) rent space, maintain and equip an of-
fice, and pay other administrative expenses;

(d) employ such legal, engineering, tech-
nical, and clerical services as may be deemed
necessary by the board;

(e) purchase, hold, sell and convey land,
water rights and personal property, and exe-
cute such contracts as may, in the opinion of
the board, be deemed necessary or convenient;

(f) acquire land and interests in land by
gift, exchange or eminent domain, the power
of eminent domain to be exercised within the
boundaries of the district in like manner as
provided by K.S.A. 26-501 to 26-516, inclu-
sive, and any acts amendatory thereof or sup-
plemental thereto, except that any land
holdings acquired pursuant hereto or in ac-
cordance with the provisions -of the next pre-
ceding subsection shall' not in the aggregate
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exceed one thousand (1,000) acres. In any case
where a district has land holdings in excess of
the described limitation, the district shall dis-
pose of such excess in a reasonable and ex-
peditious manner;

(g) construct, operate and maintain such
works as may be determined necessary for
drainage, recharge, storage, distribution or im-
portation of water, and all other appropriate
facilities of concern to the district;

(h) levy water user charges and land as-
sessments, issue general and special bonds and
incur indebtedness within the limitations pre-
scribed by this act; i

(i) contract with persons, firms, associa-
tions, partnerships, corporations or agencies of
the state or federal government, and enter into
cooperative agreements with any of them;

(j) take appropriate actions to extend or re-
duce the territories of the district as prescribed
by this act;

(k) construct and establish research, devel-
opment, and demonstration projects, and col-
lect and disseminate research data and
technical information concerning the conser-
vation of groundwater;

@) install or require the installation of me-
ters, gauges, or other measuring devices and
read or require water users to read and report
those readings as may be necessary to deter-
mine the quantity of water withdrawn;

(m) provide advice and assistance in the
management of drainage problems, storage,
groundwater recharge, surface water manage-
ment, and all other appropriate matters of con-
cern to the district;

(n) adopt, amend, promulgate, and enforce
by suitable action, administrative or otherwise,
reasonable standards and policies relating to
the conservation and management of ground-
water within the district which are not incon-
sistent with the provisions of this act or article
7 of chapter 82a of the Kansas Statutes An-
notated, and all acts amendatory thereof or
supplemental thereto;

(0) recommend to the chief engineer rules
and regulations necessary to implement and
enforce the policies of the board. Such rules
and regulations shall be of no force and effect
unless and until adopted by the chief engineer
to implement the provisions of article 7 of
chapter 82a of the Kansas Statutes Annotated,
and all acts amendatory thereof or supplemen-
tal thereto. All such regulations adopted shall
be effective only within a specified district:

(p) enter upon private property within the
district for inspection purposes, to determine
conformance of the use of water with estab-
lished rules and regulations, including meas-
urements of flow, depth of water, water
wastage and for such other purposes as are
necessary and not inconsistent with the pur-
poses of this act;

(q) select a residence or home office for the
groundwater management district which shall
be at a place in a county in which the district
or any part thereof is located and may be either
within or without the boundaries of the dis-
trict. The board shall designate the county in
which the residence or home office is located
as the official county for the filing of all official
acts and assessments;

(r) seek and accept grants or other financial
assistance that the federal government and
other public or private sources shall make
available and to utilize the same to carry out
the purposes and functions of the district; and

(s) recommend to the chief engineer the
initiation of proceedings for the designation of
a certain area within the district as an intensive
groundwater use control area.

Historv: L. 1972, ch. 386, § 9; L. 1978,
ch. 436, § 2. L. 1978, ch. 437, § 1; July 1.

Law Review and Bar Journal References:

Note on the water depletion deduction in Kansas, 25
K.L.R. 433, 460 {1977,

“Kansas Groundwater Management Districts,” John C.
Peck, 29 K.L.R. 51, 33, 60, 62, 64, 67, 68 (1980).

“High Noon on the Ogallala Aquifer: Agriculture Does
Not Live by Farmland Preservation Alone,” Myrl L. Dun-
can, 27 W.L.J. 16, 52 (1887).

“Legal Aspects of Kansas Water Resources Planning,”
John C. Peck and Doris K. Nagel, 37 K.L.R. 199 (1989).

Attorncydcenenl's Opinions:
Groundwater management districts; budget law i l-
icable. 82-220. 8 P

No incompatibility for director of groundwater manage-
ment district serving as legislator. 84-59.

Groundwater management districts; definitions; eligible
voters, water users, tract. 85-58.

Groundwater management district powers; anpual as-
sessment against landowners; reduction of district; dispo-
siton of funds. 89-23.

82a-1029. Management program; board
of directors’ and chief engineer’s functions and
duties; hearings; approval and adoption; pe-
riodic review. Before undertaking active man-
agement of the district the board shall prepare
a management program. Upon completion of
the management program the board shall trans-
mit a copy to the chief engineer with a request
for his or her approval. The chief engineer shall
examine and study the management program



82a-1030

WATERS AND WATERCOURSES

and, if he or she finds that it is compatible
with article 7 of chapter 82a of the Kansas
Statutes Annotated, and all acts amendatory
thereof or supplemental thereto and any other
state laws or policies, he or she shall approve
it and notify the board of his or her action.
When the management program is approved
by the chief engineer, the board shall fix a
time and place either within or conveniently
near the district for a public hearing upon the
management program. A notice of the hearing
shall be given by one publication in a news-
paper or newspapers of general circulation
within the district, at least twenty-eight (28)
days prior to the date fixed for the hearing,
setting forth the time and place of the hearing.
The notice shall state that a copy of the man-
agement program is available for public in-
spection in the office of the secretary of the
district. Any person desiring to be heard in
the matter must file, in duplicate, with the
board at its office at least five (3) days before
the date of the hearing a written statement of
his or her intent to appear at the hearing and
the substance of the testimony he or she wishes
to present. Upon receipt of any such state-
ments, the board shall immediately transmit
one copy of the statements to the chief engi-
neer. The chief engineer or his or her duly
appointed representative shall attend the hear-
ing. At the hearing any person who has duly
filed his or her written statement shall be
heard and may present information in support
of his or her position in the matter. After hear-
ing and ‘considering all relevant testimony and
information, the board shall by resolution
adopt, modify, or reject the management pro-
gram. The board shall then notify the chief
engineer of its action. If it is determined that
the management program should be modified,
any proposed changes approved by the board
shall be incorporated in a modified manage-
ment program which shall be submitted to the
chief engineer for further consideration. The
chief engineer shall review the modified man-
agement program and shall transmit a supple-
mental written report of the results of his or
her study and investigation to the board, in-
cluding his or her written approval or disap-
proval of the modified management program.
If the modified management program is ap-
proved by the chief engineer, the board shall
by resolution adopt it as the official manage-
ment program of the district and notify the
chief engineer of its action. The board shall
periodically and at least once each vear review

the officially adopted management program.
Following that review, they shall either reaf-
firm its adoption or propose that it be revised.
If it is proposed that the management program
be revised, the board shall follow the same
procedure towards adoption of a revised man-
agement program as is prescribed above for
the preparation, approval, and adoption of the
original management program.

History: L. 1972, ch. 386, § 10; July 1.
Law Review and Bar Journal References:

“Groundwater Pollution I: The Problem and the Law,”

Robert L. Glicksman, George Cameron Coggins, 35
K.L.R. 73, 145 (1986).

Attorney Genperal’s Opinions:
Groundwater management districts; definitions; eligible
voters, water users, tract. 85-58.

82a-1030. Water user charges; annual
assessment per acre against landowners;
budget; collection by county officers; annual
audit; no-fund warrants; limitation; protest pe-
tition; redemption of warrants. (a) In order to
finance the operations of the district, the board
may assess an annual water user charge against
every person who withdraws groundwater from
within the boundaries of the district. The board
shall base such charge upon the amount of
groundwater allocated for such person’s use
pursuant to his or her water right. Such charge
shall not exceed sixty cents (60¢) for each acre-
foot (325,851 gallons) of groundwater with-
drawn within the district or allocated by the
water right. Whenever a person shows by the
submission to the board of a verified claim and
any supportive data which may be required by
the board that his or her actual annual ground-
water withdrawal is in a lesser amount than
that allocated by the water right of such per-
son, the board shall assess such annual charge
against such person on the amount of water
shown to be withdrawn by the verified claim.
Any such claim shall be submitted by April 1
of the year in which such annual charge is to
be assessed. The board may also make an an-
nual assessment against each landowner of not
to exceed five cents (5¢) for each acre of land
owned within the boundaries of the district.
Special assessments may also be levied, as pro-
vided hereafter, against land specially bene-
fited by a capital improvement without regard
to the limits prescribed above.

(b) Before any assessment is made, or user
charge imposed, the board shall submit the
proposed budget for the ensuing year to the
eligible voters of the district at a hearing called
for "that purpose by one (1) publication in a
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newspaper Or newspapers of general circulation
within the district at least twenty-eight (28)
days prior to the meeting. Following the hear-
ing, the board shall, by resolution, adopt either
the proposed budget or a modified budget and
determine the amount of land assessment or
user charge, or both, needed to support such
budget.

(¢) Both the user charges assessed for
groundwater withdrawn and the assessments
against lands within the district shall be cer-
tified to the proper county clerks and collected
the same as other taxes in accordance with
K.S.A. 79-1801, and acts amendatory thereof
or supplemental thereto, and the amount
thereof shall attach to the real property in-
volved as a lien in accordance with K.S.A. 79-
1804, and acts amendatory thereof or supple-
mental thereto. All moneys so collected shall
be remitted by the county treasurer to the
treasurer of the groundwater management dis-
trict who shall deposit them to the credit of
the general fund of the district. The accounts
of each groundwater management district shall
be audited annually by a public accountant or
certified public accountant.

(d) Subsequent to the certification of ap-
proval of the organization of a district by the
secretary of state and the election of a board
of directors for such district. such board shall
be authorized to issue no-fund warrants in
amounts sufficient to meet the operating ex-
penses of the district until money therefor be-
comes available pursuant to user charges or
assessments under subsection (a). In no case
shall the amount of any such issuance be in
excess of twenty percenty(20%) of the total
amount of money receivable from assessments
which could be levied in any one year as pro-
vided in subsection (a). No such warrants shall
be issued until a resolution authorizing the
same shall have been adopted by the board
and published once in a newspaper having a
general circulation in each county within the
boundaries of the district. Whereupon such
warrants may be issued unless a petition in
opposition to the same, signed by not less than
ten percent (10%) of the eligible voters of such
district and in no case by less than twenty (20)
of the eligible voters of such district, is filed
with the county clerk of each of the counties
in such district within ten (10) days following
such publication. In the event such a petition
is filed. it shall be the duty of the board of
such district to submit the question to the el-
igible voters at an election called for such pur-

pose. Such election shall be noticed and
conducted as provided by K.S.A. 82a-1031.
Whenever no-fund warrants are issued un-
der the authority of this subsection, the board
of directors of such district shall make an as-
sessment each vear for three (3) vears in ap-
proximately equal installments for the purpose
of paying such warrants and the interest
thereon. All such assessments shall be in ad-
dition to all other assessments authorized or
limited by law. Such warrants shall be issued,
registered, redeemed and bear interest in the
manner and in the form prescribed by K.S.A.
-9.2940, except they shall not bear the notation
required by said statute and may be issued
without the approval of the state board of tax
appeals. Any surplus existing after the re-
demption of such warrants shall be handled in
the manner prescribed by K.S.A. 79-2940.
History: L. 1972, ch. 386, § 11; L. 1976,
ch. 440, § 1; L. 1978, ch. 436, § 3; July 1.

Attorpey General's Opinions:

Groundwater management districts; imposition of annual
assessments on unified school district. 50-96.

Groundwater management districts; definition of land-
owner. 50-171.

Groundwater management districts; budget law inappl-
icable. §2-220.

Groundwater management districts; definitions; eligible
~oters, water users, tract. 85-38.

Groundwater management district powers; annual as-
sessment against landowners; reduction of district; dispo-
sition of funds. 89-23.

82a.1031. General improvement bonds;
special assessment improvement bonds; com-
bination improvement bonds; elections for ap-
proval of issuance of bonds. (a) If the board
by resolution provides that all or any part of
the capital cost of works of improvement within
the district is to be paid by the issuance of
general improvement bonds of the entire dis-
trict, it shall be the duty of the board to submit
the question of approval of the bond issue to
the eligible voters of the district. Notice of the
time, place and purpose for which the election
is to be held shall be given by one publication
in a newspaper or newspapers of general dis-
tribution within the district at least twenty-
eight (28) days prior to the date fixed for the
election. Except as hereinbefore provided, the
election shall be held and conducted by the
board in the manner prescribed for conducting
and holding the election for the organization
of the district.

) If the board by resolution provides that
all or any part of the capital cost of works of
improvement is to be paid by the issuance of
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improvement bonds to be funded by special
assessment against the lands specially benefited
by a project, the board shall proceed to de-
termine the particular lands within the district
upon which special assessments are to be lev-
ied and it shall be the duty of the board to
submit the question of approval of the bond
issue to an election of the owners of those
lands. Notice of the time and place and the
purpose for which the election is to be held
shall be given by one publication in a news-
paper or newspapers of general circulation
within the district at least twentv-eight (28)
days prior to the date of the election. Except
as hereinbefore provided, the election shall be
held and conducted in the manner prescribed
in subsection (a) of this section. If it is proposed
to issue improvement bonds to be paid par-
tially by the entire district and partially by
lands specially benefited, it shall be the duty
of the board of directors to submit each ques-
tion for approval separately.

History: L. 1972, ch. 386, § 12;
Attorney General's Opinions:

Groundwater management districts; definition of land-
owner. 80-171.

82a-1032. Works paid from special as-
sessments; determination of benefits and as-
sessments; levy of assessments; collections by
county officers; bonds for not to exceed 20
year term. If a resolution of the board provides
that all or any part of the cost of the works
contemplated is to be paid by special assess-
ment against lands specially benefited by a
project, the board shall appoint three (3) dis-
interested appraisers who shall recommend ap-
portionment of the special assessment to the
tracts of land subject to the special assessment.
The appraisers shall have access to all available
engineering reports and data pertaining to the
works contemplated and may request addi-
tional engineering data or counsel necessary to
carry out their duties. The appraisers shall take
an oath to appraise fairly and impartially the
benefits accruing to each tract of land and shall
recommend the apportionment of assessment
according to the relative benefits to be re-
ceived by the several tracts of land subject to
assessment. They shall make a written report
of their findings to the board. Upon receiving
the report, the board shall prepare a resolution
which shall contain a list of the tracts of land
found to be specially benefited and the amount
of assessment to be levied against each tract.
No assessment so specified against any tract of

July L.

land shall exceed the estimated benefits to the
land by the project. Each tract of land shall
be legally described and the name of its owner
or owners shall be set forth beside the de-
scription of each tract listed. After adopting
the resolution, the board shall fix a time and
place for hearing any complaint that may be
made as to the estimated benefit to any tract
of land appraised and a notice of the hearing
shall be given by the board by one publication
in a newspaper or newspapers of general cir-
culation within the district at least ten (10) days
prior to the date set for the hearing. The board
at the hearing may alter the estimated benefit
to any tract of land if, in its judgment, the
benefit has been appraised too high or too low.
The board shall immediately thereafter pass a
resolution fixing the benefit to be assigned to
each tract of land and providing for the benefit
assessment thereof, which sum may be spread
equally over a period of not to exceed twenty
{20 vears. The board shall immediately there-
after mail a written notice of the assessment
to the owner or owners of each tract of land.
The notice shall state that if the assessment is
not paid in full within thirty (30) days from the
date of notice, bonds will be issued and an
assessment will be levied annually against the
tract of land for a period of not to exceed
twenty (20) years in an amount sufficient to
pay the total assessment plus the interest due
on the bonds. No action to set aside the as-
sessment shall be maintained unless com-
menced within ninety (90) days from the date
of the notice. The amount assessed against each
tract of ground to pay for the special assess-
ment bonds falling due each year and the in-
terest thereon shall be levied, certified to the
proper county clerk, and collected the same
as other taxes.

History: L. 1972, ch. 386, § 13; July L.
Attorney General's Opinions:

Groundwater management districts; definition of land-
owner. 80-171.

Groupdwater management district powers; annual as-

sessment against landowners; reduction of district; dispo-
siion of funds. 89-23.

82a-1033. Extension or reduction of dis-
trict territory by chief engineer, upon petition;
hearing; filing of order. (a) The chief engineer
shall have the power, upon proper petition
being presented by the board for that purpose,
to extend or reduce the territory of any
groundwater management district organized
and incorporated under the provisions of this
act. The petition to extend or reduce the ter-
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ritory of any groundwater management district
sI};:ill be addressed to the chief engineer and
shall:

(1) Describe the territory to be annexed or
removed by township, range and section num-
bers and fraction thereof and other platted
areas as appropriate.

(2) Have a map attached thereto as an ex-
hibit, and incorporated therein by reference,
showing the district and the lands proposed to
be annexed or removed.

(3) Show that the proposed extension or re-
duction of territory has been recommended by
the district concerned by resolution duly
adopted by its board.

(b) The chief engineer shall fix a time for
a hearing upon the petition and the district
shall give notice thereof for three (3) consec-
utive weeks in a newspaper or newspapers of
general circulation within the district, the first
publication to be at least twenty-eight (28) days
before the day fixed for the hearing. The notice
shall state the name and general location of the
district and describe the lands proposed to be
annexed or removed. It shall state that a hear-
ing will be held on whether the petition of the
district should be approved. It shall state the
day, hour, and place of the hearing, which shall
be at a suitable location, and that all persons
may appear before the chief engineer at the
hearing and be heard. If, after the hearing, the
chief engineer finds that the area proposed to
be annexed or removed meets other require-
ments as prescribed for the organization of a
district, he or she shall approve the petition
and fix the time when the annexation or re-
duction of territory shall become effective. A
certified copy of his or her order approving the
petition shall be sent to the boa.rdpof directors
and to the secretary of state. The board of
directors shall file a copy of the order for re-
cord in the office of the register of deeds of
each county in which the district, as modified,
or any part thereof lies.

History: L. 1972, ch. 386, § 14; July 1.
Attorney General’s Opinions:

Groundwater management district powers; anpual as-
sessment against landowners; reduction of district; dispo-
sition of funds. 89-23.

82a.1034. District dissolution. (a) When-
ever the board of a groundwater management
district organized and incorporated under the
provisions of this act finds reasons for the dis-
solution of the district, the board may, by res-
olution adopted by a two-thirds vote of all
members of the board at a special meeting of

the board called for that purpose, notice of
which shall specify the purpose for which the
meeting is to be called, provide for the calling
of an election of the eligible voters of the dis-
trict for the purpose of determining whether
the district shall be dissolved. The board shall
also provide for the calling of an election if
written petitions therefor, signed by twenty
percent (20%) of the eligible voters of the dis-
trict, are filed with the secretary of the board.
The election to determine whether the district
shall be dissolved shall be held and conducted
by the board in the same manner as provided
for conducting the election for the organization
of the district insofar as those provisions can
be made applicable. If a majority of the votes
cast are in favor of dissolution of the district,
the board shall immediately certify the results
of the election to the secretary of state who
shall thereupon issue and deliver to the sec-
retary of the board a certificate of dissolution.

(b) Upon receipt from the secretary of state
of the certificate of dissolution of a groundwater
management district under the provisions of
this act, the secretary of the board shall notify
the board of the certification and the board
shall immediately pay all obligations of the dis-
trict, including all costs incurred by the dis-
trict, the chief engineer and the secretary of
state in regard to the dissolution proceedings.
The treasurer of the board shall thereupon dis-
tribute all moneys in his or her hands belong-
ing to the district in the manner prescribed by
this act and immediately after making the dis-
tribution the treasurer shall notify the secretary
of the board of the distribution. Upon receipt
of the notification the secretary of the board
shall have the certificate of dissolution pub-
lished once in a newspaper or newspapers of
general circulation within the district and proof
of the publication shall be filed in the office
of the secretary of state. The effective date of
the dissolution, unless otherwise provided,
shall be the date on which the proof of pub-
lication is filed in the office of the secretary of
state, but in no event shall the date of dis-
solution be a date prior to the date of the
publication of the certificate of dissolution. A
certified copy of the certificate of dissolution
of the district shall also be recorded in the
office of the county clerk of each county where
any portion of the dissolved district was
located.

{(¢) Any funds or other assets of a ground-
water management district which has been dis-
solved under the provisions of this act shall be
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apportioned and paid to the general fund of
any county located within or partially within
the district in the proportion which the as-
sessed valuation of the property in the district
located within the county bears to the total
assessed valuation of the district, based on
equalized assessed valuations for the preceding
year. The treasurer of the district, upon no-
tification of receipt of the certificate of disso-
lution, shall immediately pay the amounts due
each county located within the district to the
treasurer of the county.

(d) The secretary of the board of any
groundwater management district which has
been dissolved under the provisions of this act
shall file all minutes and records of the district
with the register of deeds of the county where
the designated office of the district was located.

History: L. 1972, ch. 386, § 15, July 1.
Attorney Genperal’s Opinions:

Groundwater management district powers; annual as-

sessment against landowners; reduction of district; dispo-
sition of funds. 89-23.

82a-1035. Payment of expenses of de-
feated proposed district organization. If the
organization of a proposed district is defeated
at the election or if the petition is disapproved
by the secretary of state or the chief engineer,
the steering committee named in the petition
shall continue to function in a limited capacity
for the purposes set out below. The steering
committee shall determine the amount of
money necessary to pay all of the costs and
expenses incurred in the preparation and filing
of the petition and in the conduct of the elec-
tion and shall themselves assume the obligation
for the first two hundred dollars ($200) of the
costs. If the cost is more than that amount
they shall certify a statement of the amount to
the county clerk of each county in which the
proposed district was to be located. The county
clerks shall ascertain the total assessed valua-
tion of all taxable tangible property in their
respective counties within the proposed district
and certify this amount to the county clerk of
the county in which the chairman of the steer-
ing committee of the proposed district resides.
The county clerk shall determine the levy nec-
essary to be assessed against the taxable tan-
gible property in the entire proposed district
in order to raise funds sufficient to pay the
amount set forth in the statement and shall
certify the levy to the county clerks of the
other counties in which a portion of the pro-
posed district is located. Each of the county
clerks shall then cause the levy to be made

against the taxable tangible property lying
within the boundaries of the proposed district
within his or her county. The county treasurers
of the respective counties involved shall remit
the funds raised by the levy in their counties
to the county treasurer of the county in which
the chairman of the steering committee re-
sides, who shall hold the funds and shall honor
warrants drawn upon the funds by the chair-
man of the steering committee and counter-
signed by the secretary of the steering
committee in payment of the costs and ex-
penses incurred in the proposed organization
of the district and shown on the statement of

expenses.
History: L. 1972, ch. 386, § 16; July 1.
82a.10368. Initiation of proceedings

for designation of intensive groundwater use
control areas; duties of chief engineer; find-
ings. Whenever a groundwater management
district recommends the same or whenever a
petition signed by not less than three hundred
(300) or by not less than five percent (5%) of
the eligible voters of a groundwater manage-
ment district, whichever is less, is submitted
to the chief engineer, the chief engineer shall
initiate, as soon as practicable thereafter, pro-
ceedings for the designation of a specifically
defined area within such district as an intensive
groundwater use control area. The chief en-
gineer upon his or her own investigation may
initiate such proceedings whenever said chief
engineer has reason to believe that any one or
more of the following conditions exist in a
groundwater use area which is located outside
the boundaries of an existing groundwater
management district: (a) Groundwater levels in
the area in question are declining or have de-
clined excessively; or (b) the rate of withdrawal
of groundwater within the area in question
equals or exceeds the rate of recharge in such
area; or (c) preventable waste of water is oc-
curring or may occur within the area in ques-
tion; (d) unreasonable deterioration of the
quality of water is occurring or may occur
within the area in question; or (e) other con-
ditions exist within the area in question which
require regulation in the public interest.

History: L. 1978, ch. 437, § 2 July 1,
Law Review and Bar Journal References:

“Kansas Groundwater Management Districts,” John C.
Peck, 29 K.L.R. 51, 57, 82 (1980).

“Groundwater Pollution I: The Problem and the Law,”

Robert L. Glicksman, George Cameron Coggins, 35
K.L.R. 75, 145, 146 (1986).



BANK STABILIZATION PROJECTS

82a-1101

“A State Agency's Role in Protecting Groundwater Qual-
ity,” Leland E. Rolfs, 35 K.L.R. 419, 424 (1987).

“High Noon on the Ogallala Aquifer: Agriculture Does
Not Live by Farmland Preservation Alone,” Myrl L. Dun-
can, 27 W.L.J. 16, 77 (1987).

Attorney General’'s Opinions:

Power to injtiate proceedings to institute intensive

groundwater use control areas. 81-57.

82a-1037. Same; hearings. In any case
where proceedings for the designation of an
intensive groundwater use control area are in-
itiated, the chief engineer shall hold and con-
duct a public hearing on the question of
designating such an area as an intensive
groundwater use control area. Written notice
of the hearing shall be given to every person
holding a water right in the area in question
and notice of the hearing shall be given by one
publication in a newspaper or newspapers of
general circulation within the area in question
at least thirty (30) days prior to the date set
for such hearing. The notice shall state the
question and shall denote the time and place
of the hearing. At the hearing, documentary
and oral evidence shall be taken, and a full
and complete record of the same shall be kept.

History: L. 1978, ch. 437, § 3; July L.

82a-1038. Same; designation of inten-
sive groundwater use control area; orders;
corrective control measures; appeals. (a) In
any case where the chief engineer finds that
any one or more of the circumstances set forth
in K.S.A. 82a-1036 and amendments thereto
exist and that the public interest requires that
any one or more corrective controls be
adopted, the chief engineer shall designate, by
order, the area in question, or any part thereof,
as an intensive groundwater use control area.

(b) The order of the chief engineer shall
define specifically the boundaries of the inten-
sive groundwater use control area and shall
indicate the circumstances upon which the
findings of the chief engineer are made. The
order of the chief engineer may include any
one or more of the following corrective control
provisions: (1) A provision closing the intensive
groundwater use control area to any further
appropriation of groundwater in which event
the chief engineer shall thereafter refuse to
accept any application for a permit to appro-
priate groundwater located within such area;
(2) a provision determining the permissible to-
tal withdrawal of groundwater in the intensive

groundwater use control area each day, month -

or vear, and, insofar as may be reasonably
done, the chief engineer shall apportion such

permissible total withdrawal among the valid
groundwater right holders in such area in ac-
cordance with the relative dates of priority of
such rights; (3) a provision reducing the per-
missible withdrawal of groundwater by any one
or more appropriators thereof, or by wells in
the intensive groundwater use control area; (4)
a provision requiring and specifying a system
of rotation of groundwater use in the intensive
groundwater use control area; (5) any one or
more other provisions making such additional
requirements as are necessary to protect the
public interest.

(¢) The order of designation of an intensive
groundwater use control area shall be in full
force and effect from the date of its entry in
the records of the chief engineer’s office unless
and until its operation shall be stayed by an
appeal therefrom in accordance with the pro-
visions of the act for judicial review and civil
enforcement of agency actions. The chief en-
gineer upon request shall deliver a copy of
such order to any interested person who is
affected by such order, and shall file a copy of
the same with the register of deeds of any
county within which such designated control
area lies.

History: L. 1978, ch. 437, § 4; L. 1984,
ch. 338, § 31; July 1.

Law Review and Bar Journal References:

“Kansas Groundwater Management Districts,” John C.
Peck, 29 K.L.R. 51, 57, 58 (1980).

“Groundwater Pollution I: The Problem and the Law,”
Robert L. Glicksman, George Cameron Coggins, 35
K.L.R. 75, 145, 146 (1986).

“A State Agency's Role in Protecting Groundwater Qual-
ity,” Leland E. Rolfs, 35 K.L.R. 419, 424 (1987).

82a-1039. No limitation of authority of
chief engineer. Nothing in this act shall be
construed as limiting or affecting any duty or
power of the chief engineer granted pursuant
to the Kansas water appropriation act.

History: L. 1978, ch. 437, § 5; July 1.

82a-1040. Act supplemental to K.S.A.
82a-1020 to 82a-1035. The provisions of K.S.A.
82a-1036 to 82a-1039, inclusive, of this act shall
be part of and supplemental to the provisions
of K.S.A. 82a-1020 to 82a-1035, inclusive, and
acts amendatory thereof or supplemental
thereto.

History: L. 1978, ch. 437, § 6; July 1.
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ADDENDUM TO OCTOBER 1996 REPORT

This addendum is addressed to a single gquestion: If the
modification to Ark. Code Ann. § 14-116-402(10) suggested in the
October 1996 Report (to remove the words "or natural water courses"
from that section) is not adopted by the legislature, would the
ability of the White River Regional Irrigation Water Distribution
District to develop the project be impaired?

The language of Ark. Code Ann. § 14-116-402(10) was modified
in the 1995 legislative session by restricting the eminent domain
powers of irrigation water districts by providing that this power
could not be used for the "acquisition or construction of farm
irrigation reservoirs or natural water courses" among other
changes. The 1996 Report suggested that this change be modified
for clarity since it was not entirely clear what was intended by
the addition of this language. A fair reading of the restriction
on the use of the eminent domain power is that it was to prevent
the use of the power to acquire water from such natural water
courses. If so, the ability of the District 1s not iﬁpaired by
this restriction because it is the intent of the district to
operate with permits from the Soil and Water Conservation District
for the transfer of water. The use of eminent domain power for
this purpose is not contemplated nor necessary.

The previous section, Ark. Code Ann. § 14-116-402(9)
authorizes the use of the bed of "any stream" in the "acgquisition,
construction, improvement, operation or maintenance" of water
distribution facilities so long as this does not adversely affect

existing riparian rights. In addition, Ark. Code Ann. § 14-116-



402(3) (E) in referring to the transfer of water provides that

riparian owners of natural water courses are not obligated to pay
for their historical riparian use from such natural water courses.

Thus, taken in context, it would seem the legislative intent
of the 1995 change was to, similarly, protect riparian rights to
the water itself and to restrict a district from taking the water
from a natural water course given the recognition of the riparian
owners righfs to this water.

This interpretation is re-enforced by the language of
subsequent sections, added in the same legislation in 1995,
relating to the establishment of improvement project areas within
water districts. This legislation provides its own procedure for
the assessment of damages that will accrue to any landowner by
reason of the proposed improvements including all injury to lands
taken or damaged. Ark. Code Ann. § 14-116-602. And, the board's
use of condemnation to "condemn the land that will be taken or
damaged" applies when a landowner objects to the assessment of
damages. Ark. Code Ann. § 14-116-602.

The legislative establishment of this process for 18nds taken
or damaged as a part of an improvement plan seems to suggest that
the restrictions on eminent domain added in Ark. Code Ann. § 14-
116-402(10) should be taken as specific to water in natural water
courses, and not to land that might be taken or damaged in the
development of the improvements. The context of the restriction
suggests that it is not intended to impair the District's use of
eminent domain power to condemn land necessary for project

development.



SCOPE OF WORK
GRAND PRAIRIE AREA DEMONSTRATION PROJECT
LEGAL AND INSTITUTIONAL BARRIERS
TO

PROJECT DEVELOPMENT AND IMPLEMENTATION

PROJECT AREA: The project area includes portions of Arkansas, Prairie, Lonoke, and Monroe
Counties in eastern Arkansas. This project area covers 362,662 acres which includes 254,406 acres
of cropland.

PROJECT DESCRIPTION: The preliminary plan of improvement for the Grand Prairie area consists
of a major pumping station and a network of new canals, existing channels, pipelines, and associated
channel structures to provide interbasin transfer of surface water to the water depleted areas.
Included as an integral part of the plan are: conservation measures, groundwater management
strategies, retrofit of farms, on-farm storage reservoirs, and fish and wildlife restoration and
management features. A pumping plant located on the White River just north of Devalls Bluff would
be utilized to deliver surface water from the White River throughout the project area during peak use
periods and for filling storage reservoirs during off-season periods. Conservation practices included
in the plan include water management of irrigation applications, irrigation pipelines, and tailwater
recovery systems. Fish and Wildlife restoration and management will be an integral part of the

system’s operation - especially during the off-season.

PROJECT PURPOSE: The project would provide a supplemental agricultural water supply while
_ preserving the groundwater resource. The project provides significant opportunity for fish and
wildlife restoration and environmental enhancement.

STATEMENT OF ISSUE: What legal and institutional barriers remain to project development and
implementation?

SCOPE OF INVESTIGATION: A detailed review of existing state legislation, regulations and case
law will be conducted, including changes made in the 1995 legislative session, to identify any
remaining legal barriers to project development and implementation. Proposals for revision will be
included. In addition, a number of questions critical to implementation of the project and the
financing of development and operation of the system will be addressed. A list of suggested
provisions for a “model” contract will be proposed. Questions and issues to be investigated include,
but are not limited to, the following:

1. Do the changes made in the 1995 legislative session to the Regional Water Distribution Act
adequately address all the legal questions previously identified?



5 Do the 1995 changes enable the District to continue with the project or are additional amendments
necessary?

3. Isit possible for the District to proceed with the development of an Improvement Project Plan
under the amendments made in 19957

4. How will such an Improvement Project be administered and governed? Who selects the Board?
Who is eligible to serve on the Board?

5. May the District operate and install the water distribution system developed under the
Improvement Project? Does there have to be a special agreement between the boards? Can this be
done?

6. May the District or the Improvement Project impose an annual membership fee in addition to the

assessments and charges for water delivery? Can it require a minimum purchase each year?

7. May the District Board adopt policies which restrict those who opt out of the District from
participating in future water distribution from either the District or the Improvement Project? Charge
for all taxes, costs and assessments that would have been paid had the opt out not occurred?

8 Can landowners who opt out of the District then be included in the Improvement Project?
Assessed? Vote?

9 What eminent domain authority does the District or the Improvement Project have with respect
to land of owners who opt out of either?

10. May the District in its development of the Improvement Project adopt policies related to future
riparian rights in what may become in most respects an “artificial” watercourse? How can existing
. rights be determined and quantified in such a way as to add certainty in the future?

11. Can such a determination be enforced against riparians who are not part of the District or the
Improvement Project?

12. How can the authority of the Arkansas Soil and Water Conservation Commission to determine
priorities during shortages and to allocate water during shortages be used to pre-adjudicate and
quantify existing rights in natural streams?

13. Ifthe area is declared a “critical groundwater area” what would be necessary to allow the Distnict
to obtain authority to regulate groundwater withdrawals? Does this possibility affect the issue of
whether a landowner who wishes to opt out will have an adequate supply of irrigation water in the
future?

14. Who has the burden of proof in the opt out decision?



THE LEGAL AND INSTITUTIONAL BARRIERS THAT REMAIN
TO PROJECT DEVELOPMENT AND IMPLEMENTATION

The 1994 report, Institutional and Legal Aspects of Project

Development and Implementations identified a number of specific

deficiencies in Arkansas law which served as obstacles to the
development and implementation of the preliminary plan of
improvement for the Grand Prairie Area and, in particular, the
functions of the White River Regional Irrigation Water Distribution
District.

Legislation was introduced in the 1995 Arkansas General
Assembly to deal with most of these problems. It was the subject of
hearings and debate during the legislative session and resulted in
major modifications of the existing laws related to Regional Water
Distribution Districts. In some cases, amendments were made to the
existing law that had not been previously identified as obstacles
to development and implementation of improvement projects.

The 1995 changes may be summarized as follows:

Excess Surface Water Determination

As a part of the recent changes in Arkansas water law, the
Arkansas Soil and Water Conservation Commission (ASWCC) has been
given extensive authority to determine if "excess surface water"
exists in particular streams. The ASWCC may authorize the transfer
to nonriparians for their use only 25% of that amount available
from any watershed on an average annual basis from any watershed

1



above that required to satisfy a number of specified uses including

instream uses. In 1995 navigation was added as one of the instream

uses that must be satisfied before excess surface water could be
determined to exist. In addition a specific provision relating to
the White River Basin was added 1imiting the transfer amount on a
monthly basis to an amount which is 50% of the monthly average of
each individual month of excess surface water. (Ark. Code Ann. §

15-22-304(b) (4) and (e))

Exclusion of Land from a District

One of the shortcomings of the Regional Water Distribution Act
was the ability of owners of real property within the district
territory to petition for exclusion of the property for
agricultural irrigaticn water uses. Under Ark. Code Ann. § 14-116-
207, before the 1995 amendment, this petition could come at any
time before or after the entry of the order establishing the water
district. A petition for exclusion required a showing that the
property to be excluded was supplied by adequate agricultural
irrigation water from other sources and would not in the future be
penefited by improvements of the proposed district. The statute
added confusion by indicating that lands could be excluded upon a
showing that the land was supplied by adequate irrigation water
from other sources existing at the time of the order creating the

district or at any time thereafter. This created uncertainty as to

the burden of proof for exclusion after creation of the district

but left open the possibility of owners opting out of the district



at any time upon a mere showing that adequate water was available
from other sources. It could be argued that the two-prong showing
was necessary either before or after creation of the district but
the statute was confusing on this point.

The 1995 legislation attempted to deal with this problem by
providing that exclusion could only be requested before the entry
of the order establishing the district and before the entry of any
order establishing an improvement project area within the district
that would include the property of the owner wishing to opt out.
The two-pronged showing is now necessary: that the property is
supplied by adeguate water from other sources and the property is
not and will not in the future be penefited by the improvements of
the "proposed district." But, as indicated below, it is not clear

whether it is now possible to opt out once a district is formed.

Changes in District Powers

Under Ark. Code Ann. § 14-116-402 a district is given broad,
but specified, powers to carry out the purposes for which such
districts are formed. This section is of particular importance
because of the emphasis courts place on looking to such specified
powers to determine exactly what such districts may do. A number of
important changes were made in this section in 1995. These may be

summarized as follows:

(1) Districts have the power to acquire absolute title to and to

use for any purpose water stored in reservoirs or from other



sources created under the direction or supervision of the U.S. Army
Corps of Engineers; or financed by assistance furnished by the USDA
under the provisions of the Watershed Protection and Flood
Prevention Act or other federal jaw. The 1995 change extends this
to financing provided by any nfederal, state or other sources."

(Ark. Code Ann. § 14-116-402(3)(4))

(2) The same extension of authority was also made to the
acquisition of storage or withdrawal rights from such sources.

(Ark. Code Ann. § 14-116-402(3)(B))

(3) The districts were empowered to deal with a variety of types
of properties. The 1995 act clarified this authority by
specifically including "real property, personal property,
easements, interests in real property" rather than to rely on the
broad "property rights" language of the prior law. (Ark. Code Ann.

§ 14-116-402(3) (D).)

(4) One of the major concerns of such districts is their ability
to control water owned, acquired or developed by the district. The
1995 Act clarified this authority by making it clear that districts
may "regulate, define, and control the rate and location of any
withdrawal or transfer" of such water. And, such water might be in
either natural or manmade channels. However, the rights of riparian
owners of natural water courses are not obligated to pay for

historical riparian use from such natural water courses. It is not




clear how a riparian owner could establish such use. (Ark. Code

Ann. § 14-116-402(3) (E))

(5) A major deficiency of the original legislation was that no
specific authority was given districts to enter upon lands for
purposes of inspection or other purposes associated with carrying
out the functions of the district. A 1995 amendment attempts to

deal with this deficiency by specifying that the district may

authorize "persons" (presumably district personnel) to enter water
which has been or is being transported or held by the district if
the district has acquired absolute title to land under the water or
has permission of the owner of land under the water. While this
change would, on its face seem to restrict entry somewhat, this
authority does not 1imit the district's authority to enter on lands
for inspection or other purposes. (Ark. Code Ann. § 14-116-
402(3) (F)) The question of entry onto land was addressed by
authorizing districts; with notice, to enter upon land within or
outside the district boundaries for inspection or other district

purposes. (Ark. Code Ann. § 14-116-402(18))

(6) One aspect of districts' use of bonds was clarified by the
1995 legislation. Tncluded is specific reference to the Registered
Public Obligation Act of Arkansas, Ark. Code Ann. 8§ 19-9-401 et
seg., allowing bonds of districts to be registered as public
obligation. The bonds may be negotiable bonds (no longer limited to

"negotiable coupon bonds payable to bearer"). (Ark. Code Ann. 14-



116-402(7) (B))

(7) The existing legislation authorized districts to use the bed
of "any stream without adversely affecting existing riparian
rights" in connection with the transportation and distribution of
water developed, owned or acquired by the district. A specific
provision was édded in 1995 making it clear that the riparian users
next to such streams are not entitled to receive any such water
without paying the district's water user charges. (Ark. Code Ann.

§ 14-116-402(9))

(8) To carry out their functions such districts must have, and
were given in the original legislation, the power of eminent
domain. The district could exercise this power under existing
condemnation laws to acgquire private property for public use such
as rights-of-way or other properties necessary in the construction
and operation of the district property and business. (Ark. Code
Ann. § 14-116-402(10)) A confusing addition was made to this
authority in 1995 by adding a limitation that the power could not
be used by an irrigation district for the "acquisition or
construction of farm irrigation reservoirs or natural water
courses." Presumably, this was intended to restrict the districts
from condemning existing farm reservoirs or beds of non-navigable
streams.

While a district would not likely wish to acquire existing

farm reservoirs the 1language suggests the power might not be



irrigation districts to acquire water from existing structures as
outlined in Ark. Code Ann. § 14-116-402(A) and (B). A restrictive
amendment was added in 1995 providing that such districts have no
power to acquire title to or use water from or acquire water
storage or withdrawal rights from a reservoir created by a dam
constructed before July 1, 1995. (Ark. Code Ann. § 14-116-402(20))
Since the authority of such districts with regard to such water
references "multipurpose" dams constructed by or under the
supervision of the U.S. Army Corps of Engineers, a second sentence
was added providing that the restriction does not apply to U.S.
Army Corps of Engineer projects whose main purpose is navigation.
Districts were specifically authorized to cbtain water from wells,
from excess surface water (defined in Ark. Code Ann. § 15-22-304)
and from reservoirs constructed after July 1, 1995. (Ark. Code Ann.
§ 14-116-402(20)) This unusual attempt to restrict districts may
have 1little real effect except to clarify that water from
previously constructed projects is off limits to such irrigation
districts. Irrigation districts, in this case, are apparently to be
distinguished from other types of regional water distribution

districts formed under this legislation.

Contracts With the United States

one of the deficiencies in the prior law was that districts
had no specific authority to enter into contracts with the United
States for development of plans for construction, operation and

maintenance of facilities. A new section was added in 1995 which



confirms this contract authority and allows for contracts or
assurances to provide for payment by a water district to the United
States for agreed costs and that these changes could be paid from
revenues from water sales or from assessments levied pursuant to

new authority granted such districts. (Ark. Code Ann. § 14-116-407)

Improvement Proiject Areas

One of the shortcomings of the 1957 legislation was that it
provided bonding authority for water districts and allowed
districts to collect charges for water use and services provided by
the district. These charges would be the only source of revenue to
pay off the bonds and to provide operating and maintaining capital
for the districts. (See Ark. Code Ann. § 14-116-402(7), (13) (A) and
Ark. Code Ann. § 14-116-404) However, districts were given no
taxing authority nor no means to raise revenues by assessments
against those properties benefiting from the district.

One of the major additions in the 1995 legislation was to set
out a procedure whereby a district could develop an improvement
project plan for areas within the district which, if approved by
the ASWCC and by the court which established the district, would
allow for assessment of benefits to land with the improvement
project area and the levying of tax as a charge against the land in
proportion to the amount of the assessment of benefits. (Ark. Code
Ann. § 14-116-501 to 704).

The central idea of the improvement project plan is to allow

the district to develop improvement plans for areas within the



district (which could include the entire water district) to carry
out the water district purposes. The plan is to include in a survey
and report, as a minimum, the territory which will be benefited;
the character of the improvements; an estimate of expenses
involved; the proposed works of improvement and their proposed
locations; the purposes and need as well as feasibility of the
proposed improvements; the method of financing: the amount, if any,
to be assessed against the benefited lands; whether lands, lakes or
streams within the improvement area of likely to be damaged, and a
plan for compensating landowners for damages, if any. (Ark. Code
Ann. § 14-116-501(a) (4))

The plan is necessary in order to petition for approval. A
majority of owners of the benefited lands and the owners of a
majority in value of the penefited lands, as shown on the last
assessment of real property in the proposed project areas, must
petition for approval. The final plan is submitted to ASWCC, which
solicits input from other state agencies and from federal agencies
and must hold a hearing and allow public comment on the proposal.
The ASWCC may approve the final plan or approve it with
modifications. The water district board may then adopt the final
plan with any necessary amendments or revisions. (Ark. Code Ann.
§ 14-116-501(b))

The final plan must then be submitted to the court which
established the district for approval. Each landowner within the
project area is to be notified of the court's hearing on the

petition and be given the opportunity to appear in favor of or

10



against the plan. If the court finds the plan is in the best
interest of owners of land within the proposed district, the court
may authorize the district to move forward by employing an assessor
whose job it is to determine if at least a majority of owners (and
a majority of owners in value) of the benefited lands have signed
the petitions for the plan. Upon the assessor's report to the
court, the court will enter an order approving the plan and
establishing the improvement project area. The order is conclusive
and binding on all land within the boundaries of the project area
and upon the landowners if no appeal is taken within 30 days. (The
board could appeal if the order denies the petition). (Ark. Code
Ann. § 14-116-502)

additional works of improvement for the project area may be
undertaken after the work contemplated by the original plan has
been completed upon approval of the water district board. This
additional plan must also be filed with the court and a proceeding
like the original approval held. However, a petition is not
necessary. (Ark. Code Ann. § 14-116-505)

The major effect of approval of the improvement plan for a
particular improvement project area is to allow assessment of
benefits accruing to the land and the levying of a tax against all
individual and separate parcels of land within the improvement
project area. This tax shall be sufficient to pay the estimated
cost of the improvement, all related costs such as interest, bond
issuances, legal, accounting, appraisals and debt issuance and up

to an additional 20% for unforeseen contingencies. (Ark. Code Ann.
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§ 14-116-601)

The assessment of benefits for each improvement project area
is to be specific to each tract within the improvement project area
and an estimate of what each owner will be required to pay is to be
included in the assessment book for each area. (Ark. Code Ann.
§ 14-116-601) (d)) Upon filing of the assessment with the court
clerk a three-member board of adjustment is appointed by the court
élerk to hear complaints and to report recommendation to the court.
(Ark. Code Ann. § 14-116-602)

A public newspaper notice is required to give owners an
opportunity to appear pefore the board of adjustment to present
complaints. (Ark. Code Ann. § 14-116-603) They may present
complaints as T"aggrieved" owners or, apparently, about the
assessment of any other land within the project area. The board of
adjustment makes recommendations to the court either confirming or
increasing or diminishing the assessment. (Ark. Code Ann. § 14-116-
605(a))

The court reviews the assessments deposited by the court. If
no complaint is made, the order confirming the assessment will be
conclusive. (Ark. Code Ann. § 14-116-603) If a complaint has been
made, the court reviews the recommendation of the board of
adjustment and enters its findings either confirming, increasing or
diminishing the assessment. (Ark. Code Ann. § 14-116-605(b))

It may be that in some cases the assessor will find that
tracts within the project areas will incur damages as a result of

proposed improvements. The assessor is to assess these damages as
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well. (Ark. Code Ann. 8§ 14-116-602) Landowners are to be provided
notice by certified mail of the date of hearing by the board of
adjustment. If the owner fails to respond by written notice to the
court clerk of a demand for reassessment of the damages, he is
construed to have accepted the assessment in his favor (or
acquiesced in the failure to assess damages in his favor). However,
if a written demand for reassessment is made in a timely manner,
the board then must institute an action to condemn the land to be
taken or damaged. (Ark. Code Ann. § 14-116-604)

Reassessments are possible 1if the board changes the
improvement plan, if there is a change in land use, or if otherwise
the water district board determines that the current assessment has
become inequitable. The same process is necessary for the
confirmation of re-assessments as for the original assessment.
(Ark. Code Ann. § 14-116-606)

The court is to enter an order levying the tax against land
within the project area which 1is to be sufficient to pay the
estimated cost of the improvement (plus up to 20% added for
unforeseen contingencies). The tax is against the land in
proportion to the assessment of benefits. The levy is a lien upon
the 1land and is given preference over all other demands,
executions, encumbrances or liens and continues until the tax (plus
any penalties and costs) are paid. (Ark. Code Ann. § 14-116-608)

The landowner may pay the tax in full, without interest,
within 30 days of the levy. or, the tax may be paid in

installments with no more than 10% collectible in any one year. If
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Code Ann. § 14-116-609)

Another aspect of the 1995 legislation relates to bonding
authority of water districts. While the original legislation
authorized water districts to borrow money and to issue bonds, the
amendments make it clear that the water district may not only
borrow money from any lending source but may pledge and assign
assessments and revenues related to an improvement project area for
repayment. (Ark. Code Ann. § 14-116-701) Any bonds may be may
extend for 40 years and may be in any form and dencomination as the
board determines. (Ark. Code Ann. § 14-116-701)

Bonds payable from proceeds of assessments are to be secured
by a lien on all benefited lands within the improvement project
area unless they are payable out of revenue only. (Land within a
district not within an improvement project area are not encumbered
with the lien.) The board is to see that an annual tax is levied
and collected to pay any bond issued. (Ark. Code Ann. § 14-116-
704 (a)) Procedures are detailed for the collection of taxes if
bonds are not paid as due and to foreclose the lien on delinquent
parcels of land if necessary. (Ark. Code Ann. § 14-116-704 (b))

one clarification was included in the 1995 legislation. That
is, the provisions of the Regional Water District Act are not
applicable to agencies or of political subdivisions of the state or
to lands owned by such agencies (Ark. Code Ann. § 14-116-801 and
14-116-107). This section was added to make it clear that state
owned lands or lands of other political subdivision could not be

made a part of water districts or included within improvement

15



project areas. This section was apparently added to remove any
uncertainty arising from the application of Rainwater v. Haynes
(244 Ark. 1191, 428 S.W.2d 254 (1968)) in which the Arkansas
Supreme Court distinguished "taxes" from M"assessments" and
indicated that state agencies owning land within improvement or
special assessment districts should pay the assessments levied by
the districts since the lands were benefited by the improvements.
This is now specifically provided for by statute with regard to
real property located within "levee, drainage, or any other
improvement or district." (Ark. Code Ann. § 14-86-605) The 1995
statement provides an exception for water districts since the

public agency lands cannot be included with these districts.

(1) Do_the changes made in the 1995 legislative session to the

Regional Water Distribution Act adequately address all the legal

cquestions previously identified?

Most of the major questions outlined in 1994 were addressed by
the 1995 legislation. One matter was not. No change was made in the
legislation related to annexation of additional territory into a
water district (Ark. Code Ann. § 14-116-406). To annex additional
territory would require a petition ‘"prepared, filed, and
proceedings had thereon" 1in the same manner as the original
petition praying for formation of the district. It is not clear how
many owners would have to petition in such cases.

The original petition procedure (Ark. Code Ann. § 14-116-201)

allows for petition by 100 or more qualified voters residing or
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owning land situated within the proposed district. This was changed
in 1995 to require a petition by qualified voters residing and
owning land within the boundaries of the proposed district.

Since the original legislation, not changed in 1995, allows
for annexation of additional territory in a manner 1like the
original petition, presumably a petition of the requisite 100
landowners in the territory to be annexed would be necessary. There
could be times when individual landowners or smaller groups of
landowners might wish to be included. There is no provision for
doing so unless the reference to "in the same manner" would allow
a petition of 100 landowners, including those already in the water
district. The 1949 Irrigation, Drainage and Watershed Improvement
District Act provides both a procedure by which lands outside the
district may propose to be included and a means for boundary
extension. (Ark. Code Ann. § 14-117-208, 209) Similar procedures
would be helpful for water districts under the Regional Water
Distribution Act. It is proposed that the following change be made

in Ark. Code Ann. § 14-116-406:

14-116-406. Annexation of additional territory.

(a) Additional territory may be annexed to and embraced by
a water district established and operating under this
subchapter by petition to the circuit court in which the water
district was originally established.

(b) The petition shall be prepared, filed, and proceedings
had thereon in the same manner as 1is set out in this
subchapter for original petitions praying the formation of a
water district.

Add:
(c) For agricultural irrigation water districts the
following procedure applies:

17



(1) The holder or holders of title of any body of lands
pbenefited or capable of heing benefited by the works of a
district may petition the circuit court which established the
district to change the boundaries of the district to include
that body of lands.

(2) The petition shall describe the boundaries of the parcel
or tract of land owned by the petitioner or petitioners.

(3) Upon the filing of the petition the clerk shall prepare
a certified copy of the petition and transnit the copy to the
comnmission within five (5) days from the date of filing of the
petition.

(A) Upon receipt of the certified copy the commission
shall institute an investigation and the commission
shall, within thirty (30) days after receipt of the copy
transmit a written report of its findings to the clerk.
(B) The report of the commission shall include, but not
be limited to:
(1) A finding as to whether the proposed change in
poundaries of the water district conflict with the
boundaries of any existing water district of which
the commission may have supervisory jurisdiction
(i3) A ¢tinding as to whether the change in
boundaries of the water district would promote the
general welfare and be condusive to the purposes of
this chapter
(iii) A finding that the water district board of
directors approves the change in district
boundaries or approves the change with
modifications, or disapproves the change.
(iv) Any conditions, revisions, or limitations the
commission deems necessary. These changes shall
thereupon become a part of the petition.

(4) The clerk shall give notice by publication for two (2)
weeks in some newspaper published and having a general
circulation in the county or counties within the district,
calling upon all persons owning property within the district
to appear before the court on some day to be fixed by the
court to show cause in favor of or against the inclusion of
lands of petitioners.

(5) If the court deems it to be to the best interest of the
district that the lands be included in the district, it shall
make an appropriate order upon its records changing the
boundaries of the district.

(6) If the land to be included in the district is also to be
included in an improvement project area as established in
accordance with § 14-116-501 et seq. the court shall make an
appropriate order upon its records changing the boundaries of
the improvement project area within the water district.

(7) If the court finds that lands should be included in the
district, the court shall mnake 2 finding and order as to an
equitable amount to be paid by the petitioner or petitioners
in lieu of the amount the petitioners or their grantors would
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have been required to pay to the district as assessments had
the lands been included in the district at the time the
district was originally formed or at the time an improvement
project area was established within the district in accordance
with § 14-116-501 et seq. These amounts shall be divided into
installments as the court may determine and shall be added to
and be collected with any assessments subsequently levied
against the assessment of benefits and shall be a part of the
assessment of benefits. ,

(8) In addition to the amount to be paid to the district in
lieu of past assessments and as subsequent assessnents, each
petitioner shall be required to pay the water district for any
costs associated with furnishing water to lands of the
petitioner including costs of facilities, supplies and
equipment furnished by the district and any associated
construction costs.

(9) All costs of the proceedings shall be assessed against
the petitioners.

Comment: This procedure, drawn from that set out in the 1949
Irrigation, Drainage and Watershed Improvement District Act, allows
petition by the owners of 1and who want to be included (eliminating
the cumbersome petition by other landowners as now appears
necessary) and sets out the exact procedure including the
requirement that the petitioners pay an "equitable amount" in lieu
of what they would have paid had they been assessed as part of the
district lands.

(2) Do the 1995 changes enable the District to continue with the

project or are additional amendments necessary?

The 1995 Changes resolve a number of the difficulties posed by
the prior Act. However, there should be clarification of a few

points.

(A) Improvement Projects for Existing Districts. In the

section of the legislation allowing for the development of
improvement project plans by a water district, an unfortunate
restriction was included which allowed the plan development "if the

order establishing the district expressly so permits." (Ark. Code
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Ann. § 14-116-501(a) (1) This section would seem to restrict the
use of the improvement plan concept to those districts which were
given the express authority to develop such plans at the time of
creation of the District itself. This would effectively nullify the
procedure for existing districts. This language should be removed

by amendment as follows:

14-116-501. Proposed improvement plan for assessment-based
water district projects.

(a) (1) Upon the securing of a petition descri

subsection (b) of this section, a water di i

an improvement project plan for any purpo
116-102 that would benefit the lands within the district.

Comment: This amendment eliminates the restriction that, by
apparent error, made improvement project plans possible only for
districts which were given that authority at formation. Only new
districts could have used the process.

(B) Exclusion of Land from Improvement Project Areas. The

section relating to exclusion of land from a water district, while
improved, is still confusing. It suggests that an owner may
petition for exclusion "at any time before the entry of the order
establishing the district and before the entry of the order
establishing an improvement project area." If the change was to
make it possible for an owner to opt-out at either point in time --
before district establishment or before the establishment of an
improvement project area -- it falls short by using "and." If the
intent was to prevent exclusion once the district is formed the
reference to improvement project areas would be unnecessary.

A suggested revision is as follows:
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14-116-207. Exclusion of land for irrigation purposes.

(a) Any owner of real property within the territory of the
proposed water district may, at any time before the entry of
the order establishing the district and or before the entry of
the order establishing an improvement project area including
such real property, petition the court to exclude his property
for agricultural irrigation water uses.

(b) To exclude the property from the district, the court
must make the following determination:

(1) The property is supplied by adequate agricultural
irrigation water from surface sources

(2) The property is not and will no
benefited by the improvements of the proposed water district
or by the improvements proposed for the improvement project
area.

add:

(c) The burden of proof is on the owner of real property who
petitions for exclusion from a water district to establish the
facts necessary for the court's determination as required in
subsection (b).

(d) All costs of the proceedings shall be assessed against
the petitioners.

Ccomment: These changes make it clear that landowners may petition
for exclusion from the water district at two points in time: before
creation of the district or before establishment of an improvement
project area. The elements of proof are the same at both times and
the burden is placed on the petitioners to satisfy the court that
other water is available and the property will not be benefited by
district improvements; that is, to satisfy the court that other
water is available and the property will not be benefited by
district improvements. It is stated that the availability of such
water be from surface sources only to discourage continued reliance
on groundwater. Costs are paid by the petitioner. 1In the absence
of this change, the district might choose not to object 1if
landowners petition for exclusion prior to the order establishing
an improvement project area.

(C) Eminent Domain Restrictions. The change in 1995 related to
eminent domain restricts this power for T"acquisition or
construction" of farm irrigation reservoirs or natural water
courses. Surely, the intent was to restrict the use of eminent
domain power to acquisition of existing on-farm reservoirs and not
the construction of such reservoirs as a part of an improvement
project. Furthermore, the restriction on use of the procedure for
"natural water courses" is unclear. Perhaps, the intent was to
prevent use of the procedure to obtain water from natural streams.
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If so, this should be expressly stated. It is proposed that the
eminent domain section be amended to omit reference to
"construction" and to omit restrictions or use of the power related
to natural streams. However, it should be amended to make sure that
private or farm reservoirs are not subject to eminent domain. The
following change to Ark. Code Ann. § 14-116-402:

14-116-402. District powers.

Each water district shall have power to:

(10) Have and exercise the right of eminent domain for the
purpose of acquiring rights-of-way and other properties
necessary in the construction or operation of its property and
business in the manner now provided by the condemnation laws
of this state for acquiring private property for public use;
however, this power shall not b d by an irrigation water
district for the acgquisition ivate on-
farm irrigation reservoirs, ! 3 and any
surplus property obtained by ‘district
under this power shall be first offered to the person or
persons owning the remaining property from which it was taken
at the price paid as eminent domain damages before it may be

sold to others;

Comment: This change eliminates the unfortunate restriction placed
on use of eminent domain for the construction of reservoirs and
relating to water courses and clarifies what 1is meant by
restrictions on use of eminent domain. It could not be used to
acquire private on-farm irrigation reservoirs.

(3) Is it possible for the District to proceed with the

development of an Improvement Project Plan under the amendments

made in 19957

The 1995 amendments would seem to allow a district to proceed
on its own to develop a preliminary plan without approval of ASWCC
or the court. However, the unfortunate language which appears in
Ark. Code Ann. § 14-116-501(a) (1) mentioned above in Questioan 2

must be removed before an existing district could proceed.

(4) How will such an Improvement Project be administered and
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governed? Who selects the Board? Who is eligible to serve on the

Board?

The clear intent of the 1995 additions related to improvement
project plans and improvement project areas was to allow a water
district to develop an improvement project plan for territory
within the district. This apparently could consist of all land
within the water district included within a single improvement
project area or could consist of selected parcels which would be
benefited by the improvements to be proposed. The legislation
specifically mentions that the territory need not consist of
contiguous parcels of land. (Ark. Code Ann. § 14-116-501(a) (4) (A))
The inclusion of this authority within the legislation, coupled
with the lack of mention of any separate governing authority,
reflects the intent that it is the water district board which is to
develop and propose any improvement project plan and, if
established, to act as the governing authority for the project
area. The district is to identify by number or name the improvement
project area. (Ark. Code Ann. 8§ 14-116-501(a) (2)): the district is
to employ an engineer or seek assistance of state or federal
agencies in developing the plan (Ark. Code Ann. § 14-116-
501(a) (3)): the district is to secure the petition of a majority of
owners of the benefited lands and a majority in value of the
benefited lands (Ark. Code Ann. § 14-116-501(b)); the district
board must adopt the final improvement plan (Ark. Code Ann. § 14-
116-501(e)) ; and seek court approval of the improvement plan. (Ark.

Code Ann. § 14-116-502(a)) No separate governing body is
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contemplated for the project area.

(5) May the district operate and install the water distribution

system developed under the Improvement Project Plan? Does there

have to be a special agreement between the boards? cCan this be

done?

The improvement plan to be developed by the water district for
a particular improvement project area must contain, as a minimum,
specified information on the proposed territory to be benefited as
well as the nature and character of improvements; the proposed
works of improvement and their location; the estimated expenses
involved: the method of financing; the proposed assessment amount;
estimates of damages as a result of acquisition as construction of
the improvements; and, a plan for compensation for damages. (Ark.
Code Ann. § 14-116-501(4)) Since this is but a list of minimum
information required in the plan, any additional details on
installation or operation could be included, if desired. The intent
that it is up to the district to carry out the installation and
operation is clear from the right of the district to be repaid all
costs and expenses of "preparation, adoption and approval" from the

"first taxes or other revenues collected by the district for

carrying out the improvement plan." (Ark. Code Ann. § 14-116-503)
Furthermore, it is up to the water district board to propose a levy
of tax for the preliminary expenses if the board "does not deem it
to the advantage of the project area to proceed immediately with

the construction of the works of improvement." (Ark. Code Ann. §
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land within the improvement project area but must be collected in
the form of a tax, with court approval each year for operation and
maintenance.

Presumably, the contract for supplying water could specify
additional charges as fixed by the water district and could detail
any particular requirements for payment of fees for water,

supplies, equipment or services furnished by the water district.

(7) May the District Board adopt policies which restrict those who

opt out of the District from participating in future water

distribution from either the district or the improvement proiject?

Charge for all taxes, costs and assessments that would have been

paid had the opt-out not occurred?

The questions of excluding land from the district must be
considered separately from that of opting out of the improvement
district. It is not entirely clear from the 1995 amendment to the
statute providing for land to be excluded whether this applies at
both district formation and at the time of creation of the
improvement project area.

The exclusion statute was modified in 1995. Prior to the
change a landowner could petition the court for exclusion at any
time before or after the entry of the order establishing the
district. The exclusion at the time of formation would be
authorizedkonly upon a finding of the court that the land is
supplied by adequate agricultural irrigation water and would not in

the future be benefited by improvements of the proposed district.

26



Apparently, the land could be excluded at other time by showing
there was adequate water from other sources. Whether the second
tier of the test was necessary is unclear.

The 1995 change modified the statute to allow for exclusion
pefore the entry of the order establishing the district upon the
two part showing. Exclusion after formation is no longer mentioned.
However, the statute was amended to provide for petition for
exclusion "at any time before the entry of the order establishing

the district and before the entry of the order establishing an

improvement project area." Perhaps the intent was to allow
landowners to petition for exclusion either before formation of the
district or before the establishment of the improvement project
area. If so, the two part test must be met at either time but that
interpretation would allow a landowner to opt out of the district,
although originally included, prior to establishment of the
improvement project area. (Ark. Code Ann. § 14-116-207) It appears
that any opt-out would have to be from the district since the two
part test applies to that exclusion (Ark. Code Ann. § 14-116-
207 (b))

It is clear that once both events have occurred, opt-out is no
longer possible and all land within the improvement project area is
subject to assessment of benefits. There is no separate procedure
by which a landowner could petition for exclusion from improvement
project area but remain in the district.

whatever the time of the opt-out, once a landowner is no

longer within the district if, in the future, water distribution
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in the Improvement Project? Assessed? Vote?

The 1995 legislation allowing for the development of an

improvement project plan refers only to lands within the district

(Ark. Code Ann. 8§ 14-116-501(a) (1)) In fact, the definition of
"improvement project area" refers to an area "within the district."
(Ark. Code Ann. 8§ 14-116-103(s)) And, the identification of those
who must petition for the creation of the improvement project area
is specifically a majority of owners of the benefited lands and the
owners of a majority in value of the benefited lands based on the
last assessment of real property within the proposed improvement

project area within the water district. (Ark. Code Ann. § 14-116-

501 (b))

Thus, if a landowner opts out of the district, that landowner
cannot participate in the process for establishment of the
improvement project area and those lands would not be included in
the assessment of benefits; assessment is made on basis of benefits
to land within the project area. (Ark. Code Ann. 8§ 14-116-601) If
land outside the project area is taken or damaged by reason of the
proposed improvements, an assessment of damages as to those lands

is, of course, required. (Ark. Code Ann. § 14-116-601(e)

(9) Who has the burden of proof in the opt-out decision?

The procedure for exclusion of land from a district now
provides that the landowner who wishes to exclude his land must
petition the court for the exclusion. The court has to find that

the property is supplied by adequate agricultural irrigation water
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from surface or other sources and that the property is not and will
not in the future be benefited by the improvements in the water
district. (Ark. Code Ann. 8§ 14-116-207) Prior to the 1995 Amendment
this two tiered finding was also necessary if an owner wished to
exclude property before the entry of the order establishing the
district. (Ark. Code Ann. § 14-116-207(a) [prior law]) However, the
exclusion at any time thereafter was apparently.allowed only upon
a showing of adequate water from other sources. (Ark. Code Ann.
§ 14-116-207 (b) [prior law])

While it is not entirely clear from the legislation, it would
seem that those who petition for exclusion, as the moving parties,
would have the burden of presenting the court with evidence to
support a determination of the court that the land should be
excluded. It is an elementary matter of civil procedure that a
moving party has the burden of proof in presenting at least a prima

facie case to support the petition.

(10) If the area is declared a "critical groundwater area" what

would be necessary to allow the district to obtain authority to

requlate groundwater withdrawals? Does this possibility affect the

issue of whether a landowner who wishes to opt out will have an

adecquate supply of irrigation water in the future?

Under legislation enacted in 1985 the ASWCC was required to
define critical water areas and to delineate areas now critical or
which will be critical within the next thirty years. (Ark. Code

Ann. § 15-22-301(9)) The ASWCC has identified critical groundwater
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areas in the Arkansas Water Plan. (Arkansas Water Plan at 21) As a
second step in the process the ASWCC must designate an area as a
critical area following public hearings in each county in a
proposed critical area. (Ark. Code Ann. § 15-22-908) Once an area
is designated as critical the ASWCC must then make an additional
determination -- that the initiation of regulatory authority within
the critical area is necessary (Ark. Code Ann. § 15-22-909)

Once this finding has been made, in accordance with procedures
outlined in the Arkansas Administrative Procedures Act, a
regulatory program affecting groundwater withdrawals could be
implemented subject to the various "grandfathered" rights outlined
in the legislation (Ark. Code Ann. § 15-22-905)

The purpose statement of the groundwater legislation indicates
that if regulatory programs are implemented in the future, the
ASWCC should make "every effort" to delegate water management
powers to gqualified local districts. (Ark. Code Ann. § 15-22-902)
Regional water districts along with local conservation districts
are defined as qualified local districts for this purpose. (Ark.
Code Ann. § 15-22-903(7)(11)) The ASWCC may delegate any of its
powers to the local district within the critical groundwater area.
(Ark. Code Ann. § 15-22-904(8)-(9))

If the ASWCC designates a local water district as the
appropriate regulatory body for implementing a regulatory program,
the district would have to recognize the "grandfathered" rights of
existing users of groundwater through a "water rights" system.

Also, the "grandfathering" of rights also applies to any new wells
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constructed within the first year of initiation of the regulatory
programn.

Under the groundwater legislation a reduction or limitation on
withdrawal of water from existing wells with "grandfathered" rights
cannot be imposed unless alternative supplies are available or
could be made available at a cost no greater than the operating
costs of the wells (including depreciation). (Ark. Code Ann. § 15-
905(1)) Furthermore, no 1imitation is allowed for those who have
reduced the use of groundwater (after 1986) by twenty percent with
water conservation measures oOr conversion to surface water or has
implemented a water conservation plan approved by ASWCC. (Ark. Code
Ann. § 15-22-905(2)

Subject to these constraints the local district could impose
regulatory restrictions on the withdrawal of groundwater. However,
the effectiveness of these restrictions on users who wish to be
excluded from the district is questionable.

At first blush it would appear that the designation of the
area as a critical groundwater area and the implementation of
controls or groundwater would make it more difficult for an owner
to. argue that adequate irrigation water was available from other
sources, especially groundwater. But, the fact that existing uses
would be grandfathered (presumably based on historical use that is
properly registered with the ASWCC) would give that owner an
argument that adequate water for irrigation was available. And,
the fact that an owner could initiate new uses from wells

constructed in the first year of the regulatory program would make
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it even more difficult to effectively regulate withdrawals.

There is also the question of how broad the delegation of
authority from the ASWCC would be. The statute which authorizes
delegation to local districts suggests this may be to those within
the critical groundwater area. It is not clear whether the ASWCC
could or would delegate to a water district the authority to
regulate groundwater outside the district boundaries. Thus, those
who were excluded from the district might not come within district

control in any event.

(11) What eminent domain authority does the pistrict or the

Improvement Project have with respect to land of owners who opt out

of either?

The eminent domain authority of the district is general. The
general power of condemnation referred to in this legislation
allows private property to be taken for public use with full
compensation to the owners. It applies for the purpose of
"acquiring rights-of-way and other properties necessary in the
construction or operation of its property and business in the
manner now provided in the condemnation laws of this state for
acquiring private property for public use." (Ark. Code Ann. § 14-
116-402(10)) It was restricted somewhat by the 1995 amendments
which does not allow it to be used for "the acquisition of
construction of farm irrigation reservoir or natural water courses"
and requires that any "surplus" property acquired by eminent domain

be offered to the owners of the property from which it was taken
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before being sold to others. (Ark. Code Ann. 8§ 14-116-402(11))
The addition of the possibility of creating improvement
project areas does not change the general power. It does create a
specific process for the identification of property which might be
damaged, for the assessment of those damages and a process for
landowners to contest that assessment. The preliminary improvement
plan muét include an indication of which "l1ands, lakes, or natural

water courses, rivers, tributaries, or streams within the project

improvement area are likely to be damaged and a plan for
compensating landowners for damages, if any. (Ark. Code Ann. § 14-
116-501(4) (H) (I)) The assessor who assess land within the project
area for purposes of the levying of taxes on the basis of benefits
accruing to the land, also is to assess all damages to any
landowners by reason of the proposed improvements, "including all
injury to lands taken or damaged." (Ark. Code Ann. § 14-116-501(e))
The difference in language suggests this assessment of damages is
to extend beyond the boundaries of the improvement project area to
any landowner.

Notice is contemplated by certified mail to landowners who
have an assessment of damages in their favor. This notice gives the
landowner an opportunity to demand a reassessment of damages if
done in writing to the court clerk. If the landowner fails to
object in writing he is construed to have acquiesced in the
assessment of damages. In the event of an objection the district is
to institute an action for condemnation for land that would be

taken or damaged in carrying out the works of improvement included
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in the improvement plan. (Ark. Code Ann. § 14-116-604)

Since "works of improvement" are specifically defined to
include facilities developed by the water district as part of an
improvement plan and "need not be located exclusively within a
proposed improvement project area or within the water district"
(Ark. Code Ann. § 14-116-103(11)) this procedure must have intended
to apply to any landowners, including those within the improvement
project area, those outside the improvement project area but within

the district, or those outside the district.

(12) May the District in the development of the Improvement Project

adopt policies related to future riparian rights in what may become

in most respects "artificial" watercourses? How can existing rights

be determined and quantified in such a way as to add certainty in

the future?

Water districts are given the authority to "regulate, define,
and control" the location of any withdrawal or transfer of water
developed by the district in natural or manmade channels provided
that riparian owners of natural maintenance are not obligated to
pay for their "historical" riparian use from the natural water
courses. (Ark. Code Ann. § 14-116-402(3) (E)) It is also clear that
such riparian owners may not receive water owned, acquired or
developed by the water district without paying the districts water
user charges. (Ark. Code Ann. § 14-116-402(9))

The difficulty is that current law provides no vehicle for

quantifying and determining the extent of that right in advance.
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While it is true that such users are to report their diversions
annually, which would provide some basis for determining the
historical use, this reporting does not establish a legal right to
continue that level of use in periods of shortage. In fact, the
ASWCC is given authority to allocate among all registered users
during periods of shortage. This allocation authority could be
delegated to local districts under guidelines which the districts
shall follow. (Ark. Code Ann. § 15-22-221)

To effectively control such withdrawals by riparians on
natural streams it would be necessary, first, to determine their
historical use from registration information. Their relative
priority in the "order of preference" scheme would have to be
established as well which, for most existing riparians would be the
first priority after all reserved uses. Then, the appropriate body
(ASWCC or the local district if so delegated) could allocate among

such riparians during times of shortages.

(13) How can the authority of the ASWCC to determine priorities

during shortages and to allocate water during shortages be used to

pre-adijudicate and quantify existing rights in natural streams?

The authority of the ASWCC to allocate available stream water
during periods of shortages has existed since 1957 (Ark. Code Ann.
§ 15-22-205(3)) The procedure for doing so is outlined in ASWCC
rules in which the amount to be allocated is expressed as a
percentage of available water on a daily basis under varying levels

of flow. (ASWCC Rules § 311.1) The ASWCC has included a provision
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for a "predetermined allocation plan" to be developed on a trial
basis in the White River study area. (ASWCC Rules 304.14, 305.18)
The idea would be to determine, in advance, what allocations should
be made if a water shortage occurs. The implementation of this
program would seem to be essential to a fully functioning
allocation program especially if the authority is to be delegated
to a local district. Some determination of the average amount which
could be taken by existing riparians over a specified period would
seem to be necessary. Historic flow data combined with diversion
reporting will enable the ASWCC to make this determination under

existing law.

(14) Can such a determination be enforced against riparians who are

not part of the District or the Improvement Project?

The authority of the ASWCC extends to the allocation of water
between all riparians. And, given the agency authority to permit
non-riparian transfer, any allocation would have to apply to any
such non-riparian uses as well. Under the current "order of
preference" scheme these uses are of lower priority. (ASWCC Rule
§ 307.4) Within categories of uses (e.g., all riparians) the intent
may be to make allocations on a "first in time, first in right"
basis although not stated in the rules. The extent to which this
approach would conflict with the traditional idea that all riparian
uses have an equal right to make reasonable use of the water is not
certain.

Since all riparians are affected by the allocation decision
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the authority to allocate during shortages must take into account
riparians both within and those outside the district boundaries.
Presumably, each diverter would be assigned an allocation based on
allowable daily pumping expressed both as a percentage and as a
quantitative measure with appropriate reference to a staff gauge
reading. (ASWCC Rules § 311.1) Any pre-determined allocation plan

would take into account all existing riparians.
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SUMMARY OF PROPOSED LEGISLATION

The following changes are proposed for action in the 1997
legislative session. (Language shaded is to be omitted; language in
bold is to be added.)

1. CLARIFICATION OF THE PROCEDURE FOR EXCLUSION OF LAND FROM A
WATER DISTRICT

14-116-207. Exclusion of land for irrigation purposes.

(a) Any owner of real property within the territory of the
proposed water district may, at any time before the entry of the
order establishing the district or before the entry of the
order establishing an improvement project area including such
real property, petition the court to exclude his property for
agricultural irrigation water uses.

(b) To exclude the property from the district, the court must
make the following determination:

(1) The property is supplied by adequate agricultural
irrigation water from surface sources

(2) The property is not and will not 1in the
benefited by the improvements of the proposed water district or
by the improvements proposed for the improvement project area.

add:

(¢) The burden of proof is on the owner of real property who
petitions for exclusion from a water district to establish the
facts necessary for the court's determination as regquired in
subsection (b).

(d) All costs of the proceedings shall be assessed against the
petitioners.

Ccomment: These changes make it clear that landowners may petition
for exclusion from the water district at two points in time: before
creation of the district or before establishment of an improvement
project area. The elements of proof are the same at both times and
the burden is placed on the petitioners to satisfy the court that
other water is available and the property will not be benefited by
district improvements; that is, to satisfy the court that other
water is available and the property will not be benefited by
district improvements. It is stated that the availability of such
water be from surface sources only to discourage continued reliance
on groundwater. Costs are paid by the petitioner. 1In the absence
of this change, the district might choose not to object if
landowners petition for exclusion prior to the order establishing
an improvement project area.



2. A MORE DETAILED PROCEDURE FOR ANNEXATION OF ADDITIONAL
TERRITORY (INCLUDING ANY PREVIOUSLY EXCLUDED)

14-116-406. Annexation of additional territory.

(a) Additional territory may be annexed to and embraced by a
water district established and operating under this subchapter
by petition to the circuit court in which the water district was
originally established.

(b) The petition shall be prepared, filed, and proceedings had
thereon in the same manner as is set out in this subchapter for
original petitions praying the formation of a water district.

Ada:
(c¢) For agricultural irrigation water districts the following
procedure applies:

(1) The holder or holders of title of any body of lands
benefited or capable of being benefited by the works of a
district may petition the circuit court which established the
district to change the boundaries of the district to include
that body of lands.

(2) The petition shall describe the boundaries of the parcel
or tract of land owned by the petitioner or petitioners.

(3) Upon the filing of the petition the clerk shall prepare a
certified copy of the petition and transmit the copy to the
commission within five (5) days from the date of iling of the
petition. (A) Upcn receipt of the certified copy the commission
shall institute an investigation and the commission shall,
within thirty (30) days after receipt of the copy transnit a
written report of its findings to the clerk.

(B) The report of the commission shall include, but not be

limited to:

(i) A finding as to whether the proposed change in
boundaries of the water district conflict with the
boundaries of any existing water district of which the
commission may have supervisory jurisdiction

(ii) A finding as to whether the change in boundaries of
the vater district would promote the general welfare and
be condusive to the purposes of this chapter '

(iii) A finding that the water district board of
directors approves the change in district boundaries or
approves the change with modifications, or disapproves
the change.

(iv) Any conditions, revisions, or limitations the
connission deems necessary. These changes shall thereupon
become a part of the petition.

(4) The clerk shall give notice by publication for two (2)
weeks in some nevspaper published and having a general
circulation in the county or counties within the district,
calling upon all persons owning property within the district to
appear before the court on some day to be fixed by the court to
show cause in favor of or against the inclusion of lands of
petitioners.



(5) If the court deems it to be to the best interest of the
district that the lands be included in the district, it shall
make an appropriate order upon its records changing the
boundaries of the district.

(6) If the land to be included in the district is also to be
included in an improvement project area as established in
accordance with § 14-116-501 et seg. the court shall make an
appropriate order upon its records changing the boundaries of
the improvement project area within the water district. -

(7) If the court finds that lands should be included in the
district, the court shall make a finding and order as to an
equitable amount to be paid by the petitioner or petitioners in
lieu of the amount the petitioners or their grantors would have
been required to pay to the district as assessments had the
lands been included in the district at the time the district was
originally formed or at the time an improvement project area was
established within the district in accordance with § 14-116-501
et seg. These amounts shall be divided into installments as the
court may determine and shall be added to and be collected with
any assessnents subsequently levied against the assessment of
benefits and shall be a part of the assessment of henefits.

(8) In addition to the amount to be paid to the district in
lieu of past asseszments and as subsequent assessments, each
petiticner shall be required to pay the water district for any
costs associated with furnishing water to lands of the
petitioner including costs of facilities, supplies and equipment
furnished by the district and any associated construction costs.

(9) All costs of the proceedings shall be assessed against the
petitioners.

Comment: This procedure, drawn from that set out in the 1949
Irrigation, Drainage and Watershed Improvement District Act, allows
petition by the owners of land who want to be included (eliminating
the cumbersome petition by other landowners as now appears
necessary) and sets out the exact procedure including the
requirement that the petitioners pay an "equitable amount" in lieu
of what they would have paid had they been assessed as part of the
district lands.

3. CLARIFICATION OF EMINENT DOMAIN PROCEDURE
14-116-402. District powers.
Each water district shall have power to:

(10) Have and exercise the right of eminent domain for the
purpose of acquiring rights-of-way and other properties
necessary in the construction or operation of its property and
business in the manner now provided by the condemnation laws of
this state for acquiring private property for public use;
however, this power shall not b sed by an irrigation water
district for the acquisiti f private on-farm
irrigation reservoirs ¢ 3, and any surplus




property obtained by an irrigation water district under this
power shall be first offered to the person or persons owning the
remaining property from which it was taken at the price paid as
eminent domain damages before it may be sold to others:;

Comment: This change eliminates the unfortunate restriction placed
on use of eminent domain for the construction of reservoirs and
related to water courses and clarifies what 1is meant by
restrictions on use of eminent domain. It could not be used to
acquire private on-farm irrigation reservoirs.

4. CLARIFICATION OF IMPROVEMENT PROJECT PLAN AUTHORITY

14-116-501. Proposed improvement plan for assessment-based
water district projects.

(a) (1) Upon the securing of a petition described in subsection
i i district ma

ject plan for any purpose contained in § 14-116-
102 that would benefit the lands within the district.

Comment: This amendment eliminates the restriction that, by
apparent error, made improvement project plans possible only for

districts which were given that authority at formation. Only new
districts could have used the process.
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SCOPE OF WORK
GRAND PRAIRIE AREA DEMONSTRATION PROJECT
INSTITUTION ASPECTS OF CONTRACTS

TO FURNISH WATER BY AN IMPROVEMENT DISTRICT

OJEC A: The project area includes portions of Arkansas,
Prairie, Lonoke, and Monroe Counties in eastern Arkansas. This
project area covers 362,662 acres which includes 254,406 acres of

cropland.

PROJECT DESCRIPTION: The preliminary plan of improvement for the
Grand Prairie area consists of a major pumping station and a
network of new canals, existing channels, pipelines, and associated
channel structures to provide interbasin transfer of surface water
to the water depleted areas. Included as an integral part of the
plan are: conservation measures, groundwater management strategies,
retrofit of farms, on-farm storage reservoirs, and fish and
wildlife restoration and management features. A pumping plant
located on the White River just north of Devalls Bluff would be
utilized to deliver surface water from the White River throughout
the project area during peak use periods and for filling storage

reservoirs during off-season periods. Conservation practices



included in the plan include water management of irrigation
applications, irrigation pipelines, and tailwater recovery systems.
Fish and Wildlife restoration and management will be an integral

part of the system's operation--especially during the off-season.

PROJECT PURPOSE: The project would provide a supplemental
agricultural water supply while preserving the groundwater
resource. The project provides significant opportunity for fish

and wildlife restoration and environmental enhancement.

STATEMENT OF ISSUE: What legal and institutional considerations of
contracting to furnish water to the user by an improvement

district.

SCOPE __OF INVESTIGATION: Work will consist of the research,
analysis, and report preparation required to identify and document
any restrictions to or needs in pursuing the contracting to furnish
water to potential users in the project area. A draft "model"
contract shall be included in the report. Issues to be considered

include, but are not limited to, the following:

1. How does the District or the Improvement Project assure payment



for water? crop liens? Liens on land? contract only?

2. Does the contract with the farmer, including payment agreement
concerning water, provide sufficient security to accomplish

financing goals?

3. Does the contract fdr furnishing water run with the land or is
it individual to the farmer? Can it be transferred? If minimum
purchase regquirements are included can the water be then
transferred to others? To non members or those outside the

District? How can this be prevented?

4. Who is obligated to sign any contracts to furnish water--the
landlord or the tenant? Who is responsible for the assessment, the
annual fee, if any, and for paying the cost of water delivery?

Should the District require both the landlord and tenant to agree?

5. Can the payment for water used be delayed until harvest and, if
so, may interest be charged on the value of water used without an

up front payment?

6. What provisions should be contained in a "model" water supply

contract?



INSTITUTIONAL ASPECTS OF CONTRACTS

TO FURNISH WATER BY AN IMPROVEMENT DISTRICT

The 1994 report, Institutional and Legal Aspects of Project
Development and Implementation, identified a number of specific

deficiencies in Arkansas law which served as obstacles to the
development and implementation of the preliminary phase of
improvement for the Grand Prairie Area and, in particular, the
functions of the White River Regional Irrigation Water
Distribution District. The October 1996 report, The Legal and
Instituti ] . ] in 1 iect I ] : 3
Implementation, summarized and analyzed legislation introduced in
the 1995 General Assembly to deal with most of the problems
identified in the 1994 report and proposed additional
modifications that would make development and implementation of
the project possible. Legislation was introduced in the 1997
General Assembly to accomplish these objectives. A copy of the

legislation follows.

State of Arkansas As Engrossed: S3/11/97
81°° General Assembly A Bill
Regular Session, 1997 ACT 907 of 1997 HOUSE BILL 1476

By: Representatives Northcutt, Fletcher, Mullenix, McGinnis,
Simmons, and Milum

By: Senator Edwards



For An Act To Be Entitled
“AN ACT TO AMEND VARIOUS SECTIONS OF THE REGIONAL WATER
DISTRIBUTION DISTRICT ACT; AND FOR OTHER PURPOSES.”

Subtitle
“AN ACT TO AMEND VARIOUS SECTIONS OF THE
REGIONAL WATER DISTRIBUTION DISTRICT
ACT.”

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF ARKANSAS:

SECTION 1. Arkansas Code 14-116-207 is amended to read as
follows:
“§ 14-116-207. Exclusion of land for irrigation purposes.
(a) Any owner of real property within the territory of the
proposed water district may, at any time before the entry of the
order establishing the district amd or before the entry of the
order establishing an improvement project area including such
real property, petition the court to exclude his property for
agricultural irrigation water uses.
(b) To exclude the property from the district, the court
must make the following determination:
(1) The property is supplied by adequate agricultural
irrigation water from surface sources or other sources; and
(2) The property is not and will not in the future be

benefited by the improvements of the proposed water district.

SECTION 2. Arkansas Code 14-116-402(10), which is one of
the statutory powers of water districts, is amended to read as
follows:

“(10) Have and exercise the right of eminent domain for the
purpose of acquiring rights-of-way and other properties necessary
in the construction or operation of its property and business in
the manner now provided by the condemnation laws of this state
for acquiring private property for public use; however, this
power shall not be used by an irrigation water district for the
acquisition or construction of farm private on-farm irrigation

reservoirs or natural water courses, and any surplus property



obtained by an irrigation water district under this power shall
be first offered to the person or persons owning the remaining
property from which it was taken at the price paid as eminent
domain damages before it may be sold to others;”

SECTION 3. Arkansas Code 14-116-501(a) (1) is amended to
read as follows:

“(a) (1) Upon the securing of a petition described in
subsection (b) of this section, a water district may;—+if—the
order—estabtishing—thedistrict—expressiyas—permits; develop an
improvement project plan for any purpose contained in § 4-116-102
that would benefit the lands within the district.”

SECTION 4. All provisions of this act of a general and
permanent nature are amendatory to the Arkansas Code of 1987
annotated and the Arkansas Code Revision Commission shall

incorporate the same in the Code.

SECTION 5. If any provision of this act or the application
thereof to any person or circumstance is held invalid, such
invalidity shall not affect other provisions or applications of
the act which can be given effect without the invalid provision
or application, and to this end the provisions of this act are
declared to be severable.

SECTION 6. All laws and parts of laws in conflict with this
act are hereby repealed.

/s/ Northcutt et al

APPROVED

GOVERNOR

This legislation clarifies the procedure for exclusion of land



from a water district, clarifies the eminent domain procedure and
clarifies improvement project plan authority.

The law prior to 1995 suggested that land could be excluded
from a water district only by a petition prior to the
establishment of the district. With the addition of authority to
establish improvement project areas an unfortunate conjunction
was added (“and”) to Arkansas Code Ann.§ 14-116-207(a) allowing
exclusion upon petition before establishment of the water
district and before establishment of the project area. The
apparent intent was to give property owners a second opportunity
to petition for exclusion prior to establishment of the project
area but after a district had been formed. The 1997 amendment
charges the conjunction to “or” allowing a petition at either
time. The elements of proof are the same at both times.

During the debate over the proposed legislation questions
arose concerning the eminent domain procedure which, in turn,
raised concerns as to whether the continued restriction on the
use of eminent domain power by irrigation water districts for
acquisition of "natural water courses" would impede a district's
ability to develop an improvement project which would include
sites for dams and weirs within the beds of existing streams. 1In
response to this question, a short Addendum to the October 1996
report was developed to address a single question: If the
modification to Ark. Code Ann. § 14-116-402(10) suggested in the
October 1996 Report (to remove the words "or natural water

courses" from that section) is not adopted by the legislature,



would the ability of the White River Regional Irrigation Water
Distribution District to develop the project be impaired?

The language of Ark. Code Ann. § 14-116-402(10) was modified
in the 1995 legislative session by restricting the eminent domain
powers of irrigation water districts by providing that this power
could not be used for the "acquisition or construction of farm
irrigation reservoirs or natural water courses" among other
changes. The 1996 Report suggested that this change be modified
for clarity since it was not entirely clear what was intended by
the addition of this language. A fair reading of the restriction
on the use of the eminent domain power is that it was to prevent
the use of the power to acquire water from such natural water
courses. If so, the ability of the District is not impaired by
this restriction because it is the intent of the district to
operate with permits from the Soil and Water Conservation
District for the transfer of water. The use of eminent domain
power for this purpose is not contemplated nor necessary.

The previous section, Ark. Code Ann. § 14-116-402(9)
authorizes the use of the bed of "any stream" in the
"acquisition, construction, improvement, operation or
maintenance" of water distribution facilities so long as this
does not adversely affect existing riparian rights. 1In addition,
Ark. Code Ann. § 14-116-402(3) (E) in referring to the transfer of
water provides that riparian owners of natural water courses are
not obligated to pay for their historical riparian use from such

natural water courses.



Thus, taken in context, it would seem the legislative intent
of the 1995 change was to, similarly, protect riparian rights to
the water itself and to restrict a district from taking the water
from a natural water course given the recognition of the riparian
owners rights to this water.

This interpretation is re-enforced by the language of
subsequent sections, added in the same legislation in 1995,
relating to the establishment of improvement project areas within
water districts. This legislation provides its own procedure for
the assessment of damages that will accrue to any landowner by
reason of the proposed improvements including all injury to lands
taken or damaged. Ark. Code Ann. § 14-116-602. And, the board's
use of condemnation to "condemn the land that will be taken or
damaged" applies when a landowner objects to the assessment of
damages. Ark. Code Ann. § 14-116-602.

The legislative establishment of this process for lands
taken or damaged as a part of an improvement plan seems to
suggest that the restrictions on eminent domain added in Ark.
Code Ann. § 14-116-402(10) should be taken as specific to water
in natural water courses, and not to land that might be taken or
damaged in the development of the improvements. The context of
the restriction suggests that it is not intended to impair the
District's use of eminent domain power to condemn land necessary
for project development.

The 1997 amendment did clarify another troublesome aspect of

the eminent domain procedure. Arkansas Code Ann. § 14-116-



402(10), as amended in 1995, restricted the use of eminent domain
power for the “acquisition or construction of farm irrigation
reservoirs.” The apparent intent was to deal with private on-
farm irrigation reservoirs and not to restrict a district's
ability to construct its own reservoirs. The 1997 amendment
substitutes “private on-farm” for “farm” to clarify this point.

The third part of the 1997 change strikes language in
Arkansas Code Ann. 14-116-501(a) (1) that seemed to suggest that
water districts' authority to develop improvement project plans
would have to be included in the original order creating such
districts. This unintended result would have prevented any
existing water districts from developing improvement project
plans.

With the adoption of this proposed legislation, the
remaining legal barriers to project development and
implementation appear to have been removed. There remain the
legal and institutional considerations of contracting to furnish
water to the user by an improvement district. The purpose of
this report is to address these questions, as outlined in the
Scope of Work. To develop answers to the specific question
posed, it is necessary, first, to review the options available to
a water district for project financing and the general powers of
districts related to contracting to supply water and related

services.
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OPTIONS FOR PROJECT FINANCING

With the addition in 1995 of the option of the creation of
improvement project areas within regional water distribution
districts, a District has additional flexibility in how to
proceed. A District may choose to use this authority to create
an improvement project area within the water district upon
petition of a majority of the owners of the benefited lands and
the owners of a majority in value of the benefited lands, as
shown by the last assessment of real property within a proposed
improvement project area within the water district. (Ark. Code
Ann. § 14-116-501)

In addition, the district might choose to use the procedures
set out in the Arkansas Irrigation, Drainage and Watershed
Improvement District Act of 1949 (Acts 1949, No. 329 now codified
at Ark. Code Ann. § 14-117-101 to 427) to create sub-districts
embracing limited areas of land within the existing district.
This procedure allows for petition by a majority in number of
owners, exclusive of the owners of real property in incorporated
towns or cities, or the lands or the owners of a majority in
value of the lands, exclusive of owners of real property in
incorporated towns or cities. (Ark. Code Ann. § 14-117-202) ( A
somewhat truncated procedure is allowed if a majority in number
of owners and the owners of a majority in value present the
petition under Ark. Code Ann. § 14-117-203)

These districts have their own governing body -- a five

11



member board of commissioners appointed by the court. (Ark. Code
Ann. § 14-117-301) The court is to appoint commissioners to fill
vacancies but the owners of a majority in assessed value may
petition for the appointment of a particular person or persons
and the court is obligated to appoint the person so designated.
(Ark. Code Ann. § 14-117-301(c)) Assessment of benefits and tax
levies are essentially identical to the procedure for improvement
project areas within water distribution districts. (Ark. Code

Ann. § 14-117-403 to 413)

GENERAL POWERS OF DISTRICTS RELATED TO CONTRACTING

Under the Regional Water Distribution Act, districts are
permitted to make “any and all” contracts for the exercise of
authorized functions (Ark. Code Ann. § 14-116-402(12)). The Act
contemplates that water districts may generate revenue from
"rates, fees, rents, or other charges" for water and for
"facilities, supplies, equipment, or services" furnished'by the
Water district. (Ark. Code Ann. § 14-116-402(13)) This method
of revenue generation was the only means authorized prior to the
amendments to the Act in 1995 and the authorization for the
creation of Improvement Project Areas within water districts.
The establishment of an Improvement Project Area allows for
assessment of land within the project area on the basis of
benefits accruing to the land from the improvement plan. (Ark.

Code Ann. § 14-116-601). A tax is levied against each parcel of
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land within the project area and this tax is to be sufficient to
pay "up to the estimated cost of the improvement, all related
costs, including but not limited to interest, bond issuance,
legal, accounting, appraisals, the debt issuance and related
costs, and up to an additional twenty percent (20%) for
unforeseen contingencies." (Ark. Code Ann. § 14-116-601(b) (1))
In addition, a tax may be levied to pay preliminary expenses for
the development of the project plan if construction will not
proceed immediately on the works of improvement. (Ark. Code Ann.
§ 14-116-609) Furthermore, an annual tax levy as either a flat
charge per acre or a charge in proportion to the amount of the
assessment of benefits is to be made for operation and
maintenance of the works of improvement. The taxes so levied are
collected by the county collector and paid over to the district
less the collector's commission. (Ark. Code Ann. § 14-116-611)

Taxes levied may be paid in installments of no more than ten
percent (10%) per year with interest on deferred installments or,
at the landowner's option, paid in full without interest, within
30 days after the levy becomes final. (Ark. Code Ann. § 14-116-~
607) The tax levied is a lien upon the land which continues
until all taxes are paid. (Ark. Code Ann. § 14;116-608)

The addition of the Improvement Project Area authority
contemplates that the costs of construction, operation and
maintenance of water distribution facilities and all related
costs will be paid through the tax levy. The original authority

of water district contemplates that charges for water and for

~
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services furnished by the district could be collected as '"rates,
fees, rents or other charges." The original legislation allowed
charges for facilities, supplies, and equipment, as well, but
these would now appear to be covered by the tax levy for land
within an Improvement Project Area although it would seem that
the district could still charge for any such facilities, supplies
and equipment furnished én individual that are not part of the
overall "works of improvement" in the project plan. In other
words, any facilities specific to an individual producer could be
charged to that individual in addition to overall tax levy for
project works of improvement.

For example, if the overall improvement plan includes canals
or distribution facilities, the cost of these would be recovered
as part of the tax levy. Cost of individual water supply
facilities furnished to individual users could be recovered by
rates and fees under this more general authority.

The contract to supply water for individual producers would
recognize the assessed benefits already covered by taxes levied
against the individual land for the "works of improvement" and
the annual levy for operation and maintenance of those works of
improvement. The main focus of the contract would, then, be on
any charges ("rates, fees, rents or other charges") for any
individual facilities furnished and for the delivery of the water
itself.

Under the general district powers the District has explicit

authority to assist customers in the preparation of their
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premises for the use of water. (Ark. Code Ann. § 14-116-402(4))
This provision expressly allows the district to "receive,
acquire, endorse, pledge, hypothecate, and dispose of notes,
bonds, and other evidence of indebtedness." If the district
installs water facilities on individual premises of water users,
there is considerable flexibility in the arrangement under which
the user may pay the district for costs of these facilities under
these provisions.

Given these options for financing a decision will have to be
made as to whether the tax to be levied based on the assessment
of benefits is to be sufficient to cover all costs associated
with the "works of improvement" as contemplated by the
Improvement Project Area legislation. Likewise, a critical
decision will be the extent to which operating and maintenance
costs will be covered by an annual tax levy or will be included
as part of the contract between the District and the operator.

As to the cost of the improvements, the legislation
specifically allows discretion on the part of the district
"taking into account available funding sources" to have the total
tax levied to be sufficient to pay "up to the estimated cost of
the improvement, all related costs," plus up fo an additional
twenty percent (20%) for "unforeseen contingencies." (Ark. Code
Ann. § 14-16-601(1) It is important to note that the District
may, but is not required, to recover all project costs in this
fashion.

The assessment of benefits to land within the project area
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is based on benefits accruing to the land from the improvement
plan. There is considerable latitude in the exact method to be
used in apportioning assessments according to benefits received.
(Some states authorize ad valorem taxation based upon property
values; others use uniform rates per acre; but, "assessment on
the basis of benefits" ... allows "greater flexibility and equity
in levying assessments." Benson, "Desert Survivél: The Evolving
Western Irrigation District", 1982 Ariz. St. L.J. 377, 392-93)
Where improvement districts (Improvement Project Areas) are used
the assessment is based on the benefits provided — not according
to the value of the lands irrigated.

Obviously, all lands within the Improvement Project Area
will benefit by having water potentially available although not
all will need access immediately. For these reasons, the
assessment of benefits will vary depending on the immediacy of
the need for access to water from the District. The assessment
may be viewed as partially for immediate benefits and partially
for future benefits. ‘The statute authorizes reassessment when
the District board determines that the current assessment on any
land within the improvement project area has become inequitable.
(Ark. Code Ann. § 14-116-606) For example, if a particular
parcel currently does not need access to water but in the future
requires it, a reassessment of benefits may be made and, of
course, the tax levy changed to reflect the increased benefits.
Thus, a basic level of benefit could be assessed to all land

within the improvement project areas carrying with it a tax levy
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that could be seen as a charge for future availability of water.
Those lands needing water immediately would accrue greater
benefits and the tax levy would be higher because of the greater

immediate benefits.

SPECIFIC QUESTIONS
1. How does the District assure payment for water? crop liens?

liens on land? contract only?

To the extent that a district creates Improvement Project
Areas and uses the assessment of benefits approach to determine
an appropriate tax levy for costs of Qorks of improvement or for
annual operating and maintenance expenses, the taxes so levied is
considered a "charge against the land" and is a lien on the land
from the time the tax is levied by the court. This lien is
entitled to a preference over all other liens and encumbrances
and continues until the tax is paid (Ark. Code Ann. § 14-16-608)

The landowner may pay the tax in full, without interest,
within 30 days, or the tax may be paid in installments of not
more than 10% per year. Any deferred installments bear interest
at a rate to be established by the District board. (Ark. Code
Ann. § 14-116-607)

To the extent that the District enters into contractual
agreements with landowners for the delivery of water, the
District is empowered to make "any and all" contracts 'necessary

and convenient" for carrying out its functions. (Ark. Code Ann.
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§ 14-116-402(12)). Various options then exist by which the
contract may assure payment.

Water use deposit. A number of districts in Western states
require an advance deposit each year based on the projected or
estimated water usage for the particular user. This deposit
accrues interest while in the hands of the district. The deposit
may be adjusted from time to time to reflect actual monthly usage
and the charges for actual use are deducted unless separate
monthly payments are made for water actually used. Any unpaid
water use amounts are deducted at the end of the water year
before refunding the deposit plus interest.

Payment Guarantee or Irrevocable Letter of Credit. Some
districts require a payment guarantee from the user's crop
finances or an irrevocable letter of credit from a lending
institution to cover a specified amount of estimated water usage
-- perhaps three or four months equivalent.

Withholding Water. A typical provision in many water supply
contracts allows the District to withhold delivery of water if
water charges are not paid as due (usually monthly).

Liens on Land. In a number of western states districts may
file a certificate with the county assessor reflecting unpaid |
water charges as a lien on the land. This is specifically
authorized by statute. However, in absence of such a statute,
the contract could allow the creation of a lien by consent of the
landowner. In Arkansas the creation of a lien would have to be

accomplished by inclusion of language within the contract. To be
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effective against third parties a more formal arrangement would

be necessary so that it could be recorded as a mortgage. (See,
e.g., Ward v. Stark, 91 Ark. 268, 121 S.W.2d 382 (1909).)
Liens on Crops. In order for water charges to constitute a

lien on crops, the District and operator would have to enter a
security agreement granting the District a security interest in
the crops under the provisions of the Uniform Commercial Code
(ucc) . Thié would include not only an agreement similar to that
with any lender providing crop financing but also the filing of a
UCC Financing Statement reflecting the District's claim to an
interest in the crops to be produced on the land. This filing is
crucial to establish the relative priority of the District for
payment as against other secured parties such as the lender who

provides crop financing.

2. Does the contract with the farmer, including the payment
agreement concerning water, provide sufficient security to

accomplish financing goals?

The portions of the project cost that are to be recovered by
tax levies as well as the portions of the annual operating and
maintenance expenses that are recoverable using the
assessment/tax levy authority are the most secure in that unpaid
taxes become a lien upon the land. The level of security
provided by the contractual agreement depends on the options

selected for assuring payment for water. A basic contractual
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agreement with no specified method of securing payment offers the
least protection to a district. If liens on either land or crops
are used a greater level of security is provided. Advance
deposits or irrevocable letters of credit or lender payment

guarantees offer the highest level of protection.

3. Does the contract for furnishing water run with the land or
is it individual to the farmer? Can it be transferred? If
minimum purchase requirements are included, can water be
then transferred to others? To nonmembers or those outside

the District? How can this be prevented?

The improvement project area option contemplates that
particular parcels of land with the project area will benefit
from the project. It is on this basis that assessment of
benefits and the resulting tax levies occur. This portion of
cost recovery can only be related to the land and is specific to
industrial parcels of land. (The owner could, of course, in
lease agreements provide for payment by a tenant.) If title to
the land is transferred the tax levy, of course, continues and is
a responsibility of the new owner.

While there is nothing to prevent a district from entering
contracts for the supplying of water to customers as individuals,
even those outside the district, it is not consistent with the
use of the improvement project area approach to do so unless

those persons bear full costs, including a share of the costs of
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the works of improvement and the operating and maintenance costs
in the same way as landowners within the project area must
through the assessment of benefits/tax levy. And, the 1997
legislation includes a method by which such additional lands
could be added to the project area upon full payment. However,
it is unlikely that the district would wish to use this procedure
in the immediate future and certainly not for individual owners.

It, then, seems consistent with the improvement project area
concept to limit contracts to supply water to those who are
landowners within such areas and to tie the water supply contract
to particular parcels of land in the same way that the assessment
of benefits and tax levies relate to the land.

In order to assure that water use is to be on specific land
within the district and within the improvement project area, the
contract may require an annual Application for Water. This
application could specify (1) the crops, and the corresponding
acreage of each crop, which the applicant intends to irrigate,

(2) the name of the owner of the land, (3) the name of tenant or
tenants, (4) the location of acreage for which water is
requested.

The contract to supply water could, then, restrict the use
of water on lands other than those identified in the application.
The contract could provide that any transfer of the land also
would require a new (or modified) application.

An alternative approach would be to enter into longer term

water supply contracts, perhaps ten years or more, with specific
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parcels identified to receive water. Such contracts could be
made binding on the current landowner, any tenants or subsequent

purchasers of the land.

4. Who is obligated to sign any contracts to furnish water --
the landlord or the tenant? Who is responsible for the
assessment, the annual fee, if any, and for paying the cost
of water delivery? Should the district require both the

landlord and tenant to agree?

The costs to be recovered by the assessment/tax levy
approach clearly are charges against the land and the basic
responsibility for these taxes is that of the landowner. Nothing
would prevent the landowner and tenant from agreeing in their
lease that the tenant would bear the responsibility.

The charges associated with water delivery to particular
parcels, if secured by liens on the land, naturally become a
similar responsibility of the landowner. If the payment is to be
secured by other means, this could as easily become a
responsibility of the tenant. However, from the district's
perspective the greatest protection would be to require agreement

(and assumption of responsibility for payment) by both landlord

and tenant.

5. Ccan the payment for water be delayed until harvest and, if

so, may interest be charged on the value of water used
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without an up front payment?

Since the district may choose the method of assuring payment
it may allow deferred payment plans, with or without interest.
However, unless the assurance of payment is in the form of a
payment guarantee from a lender, an irrevocable letter of credit,
a crop lien or lien on the land, the district's ability to
collect delinquent payments may be limited to usual methods of

debt collection. Service may, of course, be withheld.

6. What provisions should be included in a "model" water supply

contract.

It would be useful for the district to develop some general
"policies for distribution of water" to be approved by the board
and made available to all district landowners and, particularly,
those within an improvement project area. The provisions of an
individual water supply contract would incorporate the relevant
policies and add any specific provisions applicable to the
individual cases. Attached are proposed policies for use in

development of a contract.
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PROPOSED POLICIES FOR WATER DISTRIBUTION

WHITE RIVER REGIONAL IRRIGATION WATER

DISTRIBUTION DISTRICT

These policies are adopted by the Board of the White River
Regional Irrigation Water Distributién District (WRRIWDD) to
provide guidance to landowners within the District as to how the
District will govern the distribution of water. These policies
are based on the authority of the District to "regulate, define
and control the rate and location of the withdrawal or transfer
of water owned, acquired or developed by the District" and to
"fix, regulate, and collect rates, fees, rents, or other charges
for water" and for service furnished by the District in
accordance with Arkansas Code Ann. § 14-116-402(3) (E) and
(13) (a). It is anticipated that each irrigator who desires water
from the District will enter into a Water Supply Contract with
the District which will incorporate the basic policies outlined

herein as a part of the agreement.

Section 1. General Operating Policies

[To be added by the Board]

Comment: The Board may wish to adopt general policies for
operation of projects such as delegation of management authority,

an appeals process, or other policies relevant to day-to-day
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operation. These could be included at this point if directly

related to water distribution.

Section 2. Project Improvement Plan/Assessment

Upon approval of the court of the District's improvement
plan for an improvement project area within the District known as
WRRIWDD Improvement Project Plan No. 1 the assessor retained by
the district will assess the land within the project area on the

basis of benefits accruing to the land from the improvement plan.

Comment: The addition in 1995 of authority for improvement plan
assessments and the levy of tax based on the assessment of
benefits to land within an improvement project area, provides a
basic financing tool for carrying out the project. Once the
court determines that the improvement plan is in the best
interest of the owners of land within the project area the court
may authorize the District to employ an assessor. The assessor's
first duty is to determine that at least a majority of the owners
of the benefited lands and the owners of a majority in value of
the benefited lands, as shown on the latest county assessment,
have signed the petition for establishment of the improvement
project area. Based on the assessor's certification the court
shall then enter an order approving the improvement plan and
establishing the project improvement area. (Ark. Code Ann § 14-
116-502(c))

Once this approval is obtained, the assessor is to assess
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the land within the project area on the basis of benefits
accruing to the land from the improvement plan. Each tract of
land is to be separately identified, described and the value of
benefits by reason of the improvement plan noted along with an
estimate of what the landowner will be required to pay on the

assessment. (Ark. Code Ann. § 14-116-601(a), (4d).)

Section 3. a ev o

The total tax levied against all individual and separate
parcels of land within the project area shall be determined by
the Board (and approved by the court) in an amount sufficient to
pay up to percent (%) of all estimated costs of the
improvement, all related costs, and up to twenty percent (20%)
for unforseen contingencies.
Comment: The District is given the discretion to determine the
total tax to be levied against land in the project area taking
into account available funding sources. This total tax may be in
an amount sufficient to pay the estimated cost of the
improvement, all related costs such as interest, bond issuance,
legal, accounting, appraisal, debt issuance and related costs,
and up to an additional 20% for unforeseen contingencies. )Ark.
Code Ann. § 14-116-601(b)) This levy is to be approved by the
court. (Ark. Code Ann. § 14-116-608(a).)

Thus, the Board must decide how much of the total cost of
the improvement project is to be recovered through the tax levy

and how much from other sources, such as payments for water used
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and water delivery services provided.

Section 4. Payment of Tax Levy/Lien

The tax levied against the land will be a charge against the
land in proportion to the amount of the assessment of benefits
and may be paid in full, without interest, within thirty (30)
days after the levy becomes final. Alternatively the landowners
may pay the tax levy in installments of ten percent (10%) of the
allocated tax per year. Any such deferred installments shall
bear interest at a rate of percent (___ %) per annum
payable with each installment. The tax levied is a lien upon the

land which continues until the tax is fully paid.

Comment: The legislation authorizing assessment-based water
district projects allows the landowners the option of paying the
tax in full, without interest, within 30 days after the levy
becomes final or electing to pay in installments so that no more
than 10% of the allocated tax is collectible in any one year.
The deferred installments bear interest at a rate to be

established by the Board. (Ark. Code Ann. § 14-116-607.)

Section 5. ssess

Because not all parcels of land within the improvement
project area will be able to take water from the District
initially, the initial assessment of benefits may be less for

some parcels. As water becomes available to such parcels in the
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future, a reassessment of benefits will be made to accurately

reflect the greater benefits to be received.

Comment: Reassessment of any land within the improvement project
area may be directed by the Board if there is a change in the
improvement plan, a change in land use, oOr if for any other
reason the current assessment has become inequitable. (Ark. Code
Ann. § 14-116-606(b).) It is contemplated that the initial
assessment will reflect benefits to all land within the project
area due to the potential availability of water for irrigation
purposes. However, the assessor may determine that those lands
which will be able to take water from the District initially will
be benefited to a greater extent and, thus, carry a higher
initial assessment of benefits. If this is the case, as water
availability is extended to additional areas under the
improvement plan, reassessment of those parcels gaining access to

District water will become necessary.

Section 6. Annual Levy of Tax for Operation and Maintenance

In addition to the tax levy for payment of the costs of
improvement, the Board will on or before the first Monday in
October of each year estimate an amount necessary in the ensuing
calendar year for operation and maintenance. Upon court approval
a levy shall be made against all benefited land within the
improvement project area for which water is available from the

District sufficient to pay all or part of these estimated costs
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in proportion to the amount of the assessment of benefits in the

land.

Comment: Expenses of operating and maintenance may be recovered,
in part, from the payments received for water and water delivery
services. However, the legislation allows the Board to make a
separate tax levy each year, taking into account all available
funding, for an amount to pay operating and maintenance of the
works of improvement. This is, by statute, permitted to be a
flat charge per acre or a charge against the benefited land in
proportion to the amount of the assessment of benefits. (Ark.
Code Ann. § 14-116-610.) The Board may choose the method, but it
is anticipated that the charge based on assessment of benefits
will achieve the more equitable result, especially if the
assessor makes a distinction between land with immediate access
to District water and that which will receive access at some
future point. If this is done those with immediate access will
pay a greater proportional share of the operating and maintenance

costs annually.

Section 7. Applications for Contract Water Service

For those water users who wish to obtain delivery of water
from the District, an Application for a Water Supply Contract
must be filed with the District. The application will identify
the landowner, the parcels of land to be irrigated, and the total

estimated water requirement for a Water Year. If the land is to
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be operated by a tenant both the landowner and tenant must sign
the application.

Water users may not divert, intercept, impound, or otherwise
use District water on any lands within the District, without
filing an application for such water and executing an express
written agreement (Water Supply Contract) with the District for
the use of such water. This prohibition applies irrespective of
whether the water is diverted from a conduit or lateral, or taken

from or impounded in a natural channel or drain.

Comment: The intent of this section is to make sure that water
supplied by the District is available only to those who properly
apply for and execute a contract for the supply of water. The
application process aids the District in being able to identify
lands to be irrigated with district water and asserts in overall

planning by providing some estimates of annual water demand.

Section 8. Long Term Water Supply Contract
A Water Supply Contract will be signed by the applicant

(both landowner and tenant) providing for payment for water and
services furnished by the District prior to being eligible to
receive water from the District. The Water Supply Contract will
provide for the supply of water for a term not exceeding

years. The Water Supply Contract will be in a form approved by
the Board and will be recordable. [It may contain language

providing that the obligations for payments create a lien against
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the described property.] Additionally, evidence of payment of all
due taxes and assessments must be provided to the District prior
to delivery of water to the water user unless the Board has

waived this requirement.

Comment: The use of the long term Water Supply Contract is
suggested as a means of better forecasting the revenues for the
District over a period when obligations for payment for works of
improvement will be significant. This contract should
incorporate the policies set out in this document as well as any
additional provisions appropriate to an individual situation.
Because assurance of payment of charges for water is a matter of
concern, it may be advisable to develop a form contract that is
not only recordable but one which allows for the creation of a
consensual lien against the land itself for securing of payments.
Since this is a matter for the Board's ultimate decision it is
offered as an optional provision. If the contract is to be
recordable, the legal description of the parcels involved will
have to be included. Furthermore, specific language would have
to be included by which the landowner consents to the creation of
a lien against the land, in effect creating a mortgage document.
This option may not be necessary if the payment guarantees in

Section 10 are considered sufficient to assure payment.

Section 9. Charges for Water and Services Furnished

A. water Delivery Charges - These charges will be based on



the actual amount of water delivered calculated on a per acre-
foot basis. The contract will reflect the amount of this charge.

B. stand By Charge - A stand by charge based on acres of
irrigated land, as reflected in the application, will be required
to provide for the delivery of water. This annual charge will be
necessary to ensure the availability of and access to water
regardless of the amount of water actually used in any Water
Year.

C. Service Charges - To the extent that the District
furnishes other services to the landowner in the preparation of
the landowner's property for the delivery of water furnished by
the District, the contract shall provide for the payment of any

such charges.

Comment: The contract will have to set out some detail regarding
the calculation of charges for water, presumably based on actual
deliveries and on a per acre-foot basis. In addition, this
policy calls for an annual Stand By Charge on a per acre basis to
assist in the defefral of annual operating cost. Since the
annual operating and maintenance costs of facilities may be
covered by the annual tax levy, this charge would pay some
portion of administration and general operating costs.
Furthermore, the statute setting and the authority of the
District allows the District to provide other services to
landowners and provides that these costs may be recovered by the

District from customers. This provision allows for the District
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to enter such agreements, if necessary, to carry out the

improvement plan. (Ark. Code Ann § 14-116-402(4),(13) (A).)

Section 10. Assuring for Pavment of Charges for Water and

Services

A. Estimates of Water Usage. Under the Application
described in Section 7., a water user shall provide the District
with an estimate of the amount of water which water user intends
to order from the District in each succeeding Water Year. Based
on these estimates, and on the District's records showing past
water uses by the water user, the District will determine the
Average Monthly Water Usage ("AMWU") for the water user in the
upcoming Water Year.

B. Payment Guarantee, Irrevocable Letter of Credit [or Cash
Deposit]. The water user shall also be required to submit to the
District a payment guarantee, in a form approved by the District,
from water user's lender who provides crop financing in an
unlimited amount or an irrevocable letter of credit, in a form
approved by the District from a credible lending institution
authorized to do business in the State and sufficient in amount
to cover AMWU's of water during the Water Year.

[In lieu of payment guarantee or an irrevocable letter of
credit, a water user shall provide the District with a cash
deposit in an amount to cover __ AMWU's, which deposit will
accrue interest at a rate of ten per cent (10%) per annum, which

interest will be paid to water user at the end of the Water



Year. ]

Unless these forms of payment guarantee have been furnished
by the landowner, a tenant applying for water delivery will be
required to submit the required payment guarantees.

C. Water Billing. The District will bill the water user
for the actual usage of water by the _ of the month following

the month in which the water was used and the water user Will be

required to pay the District by the of the month following
the water usage. Accounts which are not paid by the will
be assessed interest at the rate of . The

District may refuse to make future water deliveries to the water
user if the water user has any outstanding delinquent payment

obligations for prior water usage.

Comment: Payment guarantees are deemed to be a necessary
provision in the Water Supply Contract. Of course, the
consensual lien discussed in Section 8, may be one means of
providing security for payment. A more feasible option may be to
use other means of payment guarantee, especially the Letter of
Credit. This would be of particular consequence if tenants
change so a requirement is added requiring the tenant to submit a
payment guarantee, if not previously supplied by the landowner.
An optional method of a cash deposit is set out for the
Board's consideration. This technique is used by some Water
Districts in the west where water is supplied on a continuous

L4

basis.
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The billing procedure may be somewhat flexible depending on
whether the District wishes to require monthly payments for water
usage. An alternative, end of water year billing procedure could

be adopted instead of monthly billing.

Section 11. Sale of land/Change in a Lease

Upon the sale of land, change in a lease or other operating
arrangement, the landowner and/or tenant must notify the District
and file an amended Application for Water. Landowners not
notifying the District of a change in status will be responsible
for any charges incurred until such written notification is
given.

A landowner selling any part of his land served by the
District shall reach an agreement with the purchaser regarding
water provided by the District and the use of facilities employed
to deliver water provided by the District. The District will be
under no obligation to deliver water to such lands until the
Water’Supply Contract is assumed by the new landowner or tenant,
as the case may be. Such Assumption Agreements shall be on forms
provided by the District, executed and completed in a manner
satisfactory to the District. As provided in section 10, payment
guarantees will be required of any new landowner and of any new

tenant unless previously provided by the landowner.

Comment: By including a provision of this nature in the Water

Supply Contract the District is assured of being informed of any



changes resulting from a sale or a change in tenants. The
responsibility rests on the landowner for payment of all water
charges until the new owner or tenant assumes the responsibility
for payment and provides the payment guarantees required for

security of payment.

Section 12. Connections/Farm Turnouts

A1l water deliveries will be made only through District
owned and operated turnouts equipped with District metering
facilities. No gate, takeout, siphon or other structures or
device shall be installed or placed in any canal, ditch or
conduit belonging to or operated by the District except in the
pursuance of plans or orders made by the Board of Directors, nor
shall any person divert or take water from any canal, ditch or
conduit belonging to the District or under its control, or make
any opening therein, or change, molest, disturb or interfere with
any gate, takeout or other structure or device in any such canal,
ditch or conduit without permission of the District.

All connections to the District facilities shall be made in
a manner so as to prevent damage from occurring to or
interference with the operation of the District facilities
resulting from operation of an irrigator's system and so as to
prevent water from such systems from entering the District's
system. Plans for the connection of a water user's system to the
District's facilities shall be submitted to the District for

approval and no such connection will be permitted until such



approval has been given.

Comment: The intent of this section is to assure the District is
informed of water used by irrigators and to protect District

facilities from damage from unauthorized connections.

Section 13. Waste of Water

In order to assure a dependable supply of water to all users
within the Water District, irrigators are encouraged to avoid
waste of water. The Water District, along with the Arkansas Soil
and Water Conservation Service, will assist the irrigator in the
development of appropriate water conservation plans and will
encourage each water user to implement the provisions of such

plans.

Comment: It is the intent of the District not to interfere with
the use of water by an irrigator on their own property. However,
it is in the best interest of the District and all water users to
avoid waste of water and, toward this goal, the District will

assist, as requested, in the development of water conservation

plans.

Section 14. ight e W etu ow
Without obligation of the District to assume any
responsibility therefor, the District shall have the right to

recapture and use for District purposes all runoff, seepage, and
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return flow water, if any, which escapes or is discharged from
water users' lands to facilities owned or operated by the

District.

Comment: Once water used by an irrigator re-enters District:
facilities through runoff, seepage, or return flow, the District
may treat that water as District water. The water user is not
prohibited from capturing and reusing such water while it is

still on the property of the irrigator.

Section 15. Character and Ouality of Water

The character and quality of District Water furnished
hereunder may vary from time to time, and the District does not
covenant or warrant in any respect the character or quality of
the water delivered pursuant to Water Supply Contracts. Said
water is not suitable for human consumption without treatment nor
for livestock consumption. Most of the water furnished by the
District is pumped, flows through many miles of open ditches, and
is subject to pollution, shortages, fluctuation in flow, and
interruption in service. District employees shall not and are
not authorized to make any agreements binding the District to
serve a certain quality of water. All water furnished by the
district will be on the basis of deliveries for agricultural
purposes; consumers putting District water to other uses do so at
their own risk, and assume all liability for, and agree to hold

the District and its directors, officers, agents and employees
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free and harmless from, liability and damages that may occur as a

result of defective water quality.

Comment: This provision sets out in some detail the District's
position that water provided cannot be of a guaranteed quality.
This contractual provision is in large part informational so that
users of water will know, in advance, that the District cannot

assume responsibility for defective water quality.

Section 16. Agricultural Purposes

District Water shall be used by water users for agricultural
purposes only unless special purpose water deliveries have been
authorized by the Board. “Agricultural purposes” shall mean the
application of water used primarily in the commercial production
of agricultural crops or for use in fish production and
aquaculture. “Agricultural purposes” does not include the use of

water for livestock consumption.

Comment: This section relates to the prior section on water
quality but is included to re-emphasize that the purpose of water

delivery by the District is for agricultural use only.

Section 17. Water Shortage
The amount of water available for distribution by the
District will depend on the terms of its permit from the Arkansas

Soil and Water Conservation District and is subject to reduction



during shortages if an allocation is made by the Commission or by
any agency to which the Commission delegates allocation
authority. The District provides water as a commodity only and
not as a guaranteed service. The District will not be liable for
shortage of water, either temporary or permanent, or for failure
to deliver water.

When through lack of water, lack of canal capacity or for
any other reason it is not possible for the District to deliver
any portion thereof the full supply of water required by the
water users, such supply as can be delivered will be equitably
prorated until such time as a delivery of a full supply can be
made. In no event shall any liability accrue against the
District or any of its officers, agents, or employees for any
damage, direct or indirect, arising from temporary discontinuance
or reduction of water deliveries or from a shortage on account of
problems in deliveries, drought, allocation by the Commission or

any other cause whatsoever.

Comment: The District will acquire water under permit from the
Arkansas Soil and Water Conservation Commission. The permit may
include conditions which could result in reductions in the amount
of water available to the District under some situations. For
example, if a drought occurs and water shortages are evident, the
Commission might, under its allocation authority, order
reductions by all users of water, including the District. While

unlikely, this contingency is provided for in this section.
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Likewise, the District cannot be in a position of assuming
liability for a guaranteed level of delivery. This section,
again in part informational, makes it clear in advance that the
District is not to be liable for shortages or failures in

delivery.

Section 18. Non-Liability of District

In connection with all water service provided pursuant to
these policies the District will not be responsible for the
control, carriage, handling, use, disposal, or distribution of
water delivered to water users outside the facilities operated
and maintained by District.

The District will not be liable for any damage of any kind
or nature resulting directly or indirectly from any private ditch
or pipeline or the water flowing therein or for negligent,
wasteful or other use or handling of water by the users thereof.
The District's responsibility shall absolutely cease when the
water leaves the canal or a pipeline of the District. The water
user, and not the District, is responsible for installing
protective devices to protect his private pump or other
facilities from damage due to high water pressure and low water
pressure which may occur from time to time in the District's
water system.

Each property owner shall be responsible to the District for
all damage to District property caused by his own negligent or

careless acts or the negligent or careless acts of any agent,

41



tenant, employee of the property owner.

Comment: Just as the policy that the District will not interfere
with an irrigator's use and control of water while on the user's
property, the District can assume no responsibility for use or
handling of the water once it leaves District facilities. This
section not only emphasizes that point but suggests that water
users protect their own systems with protective devices and
informs users of their potential liability for damage to District

facilities by negligent or careless acts.

Section 19. ohibiti i i W ilities
for Recreational Purposes

The District's facilities for water delivery are to be used
solely for the purpose of conveying water for use for
agricultural purposes. The use of District facilities for
recreation is prohibited.

Landowners and other water users are urged to prevent the
use of District facilities for recreation such as swimming,

boating or fishing or similar unauthorized uses.

Comment: Because the District will not be able to patrol nor be
aware of activities on District facilities such as canals or

natural streams used for conveyance of water, this section seeks
the assistance of landowners and other water users in trying to

prevent use of facilities for recreational purposes.
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Section 20. Right of Access

Pursuant to Ark. Code Ann. § 14-116-402(18) and these
policies, District employees authorized by the Manager shall have
reasonable access to lands and project facilities within the
District for the purpose of conducting the District's business
which may include, among other matters, the following:

‘(a) Distribution and use of water on lands included
within the District.

(b) Inspection, maintenance, repair or modification of
the project facilities.

(c) Inspection of conditions and/or non-District
facilities which are causing, or may cause, damage
to the project facilities or to the safe and
effective operation thereof.

At all times District employees shall have reasonable rights
of ingress and egress across all lands within the District for
the purpose of utilizing the rights-of-way and easements

pertaining to the project facilities.

Comment: This section comes directly from the legislation setting
out the powers of water districts. To effectively manage water
distribution, reasonable access to facilities throughout the

project area will be necessary.

Section 21. Use of Other Water Supplies by Riparians

A water user who is a riparian landowner may use water
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furnished by the District concurrently with water from natural
water courses based on the riparian owner's historical riparian
use from such natural water courses. However, the Water Supply
Contract will specify an average annual amount of water
identified as the historical riparian use. Any amounts above
this use shall be charged to the user in accordance with Sections
9 and 10. Furthermore, should the Arkansas Soil and Water
Conservation Commission or any agency to which such authority is
delegated establish an allocation amount to such user which is
less than the average historical riparian use, the charges to the
user shall be adjusted accordingly. That portion of water
charges designated as the Stand By Charge in Section 9 shall be

payable by such users in any event.

Comment: The legislation setting forth district powers
specifically allows water districts to “regulate, define, and
control” withdrawals or transfer of water “owned, acquired, or
developed” by a water district even if located in natural water
courses. Since some users of District water may be riparian
landowners along natural water courses, the legislation provides
that such riparian owners are not obligated to pay for their
“historical riparian use” from such water courses. (Ark. Code
Ann. § 14-116-402(E)) This provision recognizes that some
riparians may also wish to use District water located in these
same water courses concurrently with the historical use. To

effectively manage this situation, the Water Supply Contract will
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have to include information on the historical use. This level of
use is subject to adjustment in allocation procedures of the
Arkansas Soil and Water Conservation Commission and the contract
will allow for similar adjustment of water charges for District

water.

Section 22. Ownership of Water

211 water acquired or purchased by the District is the
property of the district and is subject to regulation and control
by the District. No landowner acquires any proprietary right in
the surface water by reason of such use, nor does such landowner
acquire any right to resell the water purchased or used, or the
right to use it on premises or for a purpose other than for which
it was applied and as stated in the application except with the

express written approval of the District.

Comment: The legislation setting forth district powers
specifically recognizes that water districts may acquire absolute
title to save water and have the right to control all water
acquired, owned or developed by the District. This section is
designed to emphasize that District water is to be used under the
terms of the Water Supply Contract and cannot be re-sold to other
users nor used for purposes or at locations not authorized in the
contract. This is necessary to assure District controls, and

revenue from, water provided.
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